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Special Interlocutor spéciale indépendante
for Missing Children and Unmarked pour les enfants disparus et les tombes
Graves and Burial Sites associated et les sépultures anonymes en lien avec
with Indian Residential Schools les pensionnats indiens

The Honourable Arif Virani

Minister of Justice and Attorney General of Canada
Department of Justice Canada

284 Wellington Street

Ottawa, ON, K1A OH8

Dear Minister Virani:

October 29,2024

As the Independent Special Interlocutor for Missing Children and Unmarked Graves and Burial
Sites associated with Indian Residential Schools, appointed by Order-in-Council PC Numbers
2022-0636 and 2024-0601, and in accordance with the mandate assigned to me, | am pleased

to transmit to you my Final Report, which includes the following:

1.

Kindly note that these Reports are being delivered concurrently to you as the Minister of

Sites of Truth, Sites of Conscience: Unmarked Burials and Mass Graves
of Missing and Disappeared Indigenous Children in Canada, a histori-
cal report which was released for download in pre-publication format on
July 3,2024.

Upholding Sacred Obligations: Reparations for Missing and Disappeared
Indigenous Children and Unmarked Burials in Canada, a two-volume re-
port that, as directed by the mandate, “takes into account the wishes
and traditions of the respective communities and families” and is based
upon and includes information received through six National Gatherings,
meetings, submissions, and attending at search sites and in communities,
as well as research and analysis that was carried out over the last two
years. It concludes by identifying the obligations that must be met for
implementing an Indigenous-led Reparations Framework for Truth, Ac-
countability, Justice, and Reconciliation.

Executive Summary of the Final Report on the Missing and Disappeared
Indigenous Children and Unmarked Burials in Canada.

Justice, and to First Nations, Inuit, and Métis Survivors, families, leaders, and commmunities, and

to the public along with relevant United Nations processes and entities.

Nyd&:wen

Kimberly R. Murray

Independent Special Interlocutor

888088

osi-bis.ca



This page intentionally left blank



CONTENTS

Preface

Introduction

Part One: Activating and Enforcing International Obligations
Chapter 1: Creating an Indigenous-Led Reparations Framework
Chapter 2: The Enforced Disappearances of Children and Crimes Against Humanity
Chapter 3: Unmarked Burials and Mass Graves
Chapter 4: Experimentation and Other Atrocities Against Indigenous Children

Chapter 5: Settler Amnesty and the Culture of Impunity in Canada

Part Two: Implementing Indigenous Laws and Decolonizing the
Canadian Legal Framework

Chapter 6: Upholding Indigenous Laws
Chapter 7: The Lack of Legal Protection for Indigenous Burial Sites under Canadian Law
Chapter 8: Death and Legal Investigations: A History of Failures

79
149
195
265

327
329
395
523



The information in this report may be upsetting for some because it contains content,
including images, relating to the deaths and forced disappearances of children at former
Indian Residential Schools and other institutions. If you require immediate support,
please contact the following: the Indian Residential School Survivors Society’s 24/7 Crisis
Support Line: 1-800-721-0066 or the 24-hour National Indian Residential School Crisis
Line: 1-866-925-4419.

Burning Medicine in a smudge bowl (Office of the Independent Special Interlocutor).



Preface

Kimberly Murray delivering remarks at the announcement of her appointment on June 8, 2022
(Office of the Independent Special Interlocutor, Department of Justice).



X Preface

I am humbled to have served as the Independent Special Interlocutor and as a voice for the
missing and disappeared children for more than two years. I have been honoured to meet
with Survivors, Elders, Knowledge Holders, Indigenous families, and communities across
Turtle Island who have generously shared their wisdom, knowledge, and experiences with
me as they lead the Sacred work of searching for the children who were disappeared from, or
died at, Indian Residential Schools and other associated genocidal institutions. These institu-
tions, which were once places of silence, suffering, brutal violence, and death, are now sites of
conscience that hold truths about the past and memories of injustice that must be exposed,
acknowledged, remembered, shared, and learned from to ensure these crimes against human-

ity never happen again.

I am grateful to the many communities who invited me into their territories to see first-hand
how they are searching these sites of truth and conscience for the unmarked burials of the
children, using multiple sources of information, including testimonies and accounts from

Survivors and their families, archival records, and an array of ground search technologies.

I thank all those who participated at the six National Gatherings held in Edmonton, Winni-
peg, Vancouver, Toronto, Montreal, and Iqaluit. Hearing directly from Survivors, search
and recovery teams, community researchers, and various other experts affirms why an
Indigenous-led reparations process is essential to supporting this Sacred work in ways that
uphold Indigenous rights and laws, promote justice and accountability, support healing, and

foster reconciliation.

With heartfelt gratitude, I acknowledge the Survivors who have never forgotten the missing
and disappeared children and have been speaking for decades about the need to find them.
They have done so despite Canada’s long resistance to admitting the full scope and ongoing
harms of this grievous historical injustice that systematically devalued Indigenous children
both in life and in death. Survivors’ courage and willingness to bear the heavy burden and
responsibility of sharing their knowledge about what happened to the little ones and where
they are buried is at the heart of truth-finding. Although they must relive their own trau-
matic experiences to do this difficult and emotional work, they continue to demonstrate their
unwavering determination to restore human dignity to the missing and disappeared chil-
dren and demand accountability and justice from Canada and the churches. The importance
of Survivors’ first-hand accounts cannot be overstated—they are the living witnesses who
are creating an irreplaceable oral history record of the children for Indigenous families and

communities and for Canada as a whole.

The search and recovery work being done across the country is a complex truth-finding

process, both individual and collective. For individuals, families, and communities, it fulfills
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a highly personal yet universal human need—to know what happened to their deceased loved
ones and to mourn, bury, and memorialize them according to the laws, spiritual beliefs,
and practices of one’s own culture. Collectively, for Indigenous Nations and the State, the
truth-finding process is part of the evidentiary record of how Canada normalized the disap-
pearances, deaths, and unmarked burials of Indigenous children for well over a century on a

scale that is indefensible.

In my Interim Report,' I said that Canadians cannot take pride in a country that permits
the burials of children to be violently disrespected, allows shovels to dig into the bones of
ancestors, and hides from the truth. I'said that Canada can no longer be a bystander to recon-
ciliation. I am encouraged that a growing number of Canadians, including political leaders
and senior church officials, now acknowledge that Indian Residential Schools were colonial

institutions of genocide.

Yet despite the well-documented historical reality that thousands of children died and were
buried in cemeteries or unmarked graves at Indian Residential Schools, or at other institu-
tions to which they were forcibly transferred, many Canadians still find it hard to accept that
Canada committed such atrocities against children. Reluctant to identify Canadians as colo-
nizers and perpetrators of violence, they minimize the substantive harm that has been done.
Proud of Canada’s international reputation as a global peacemaker, they resist including
Canada in the long list of countries where genocide and mass human rights violations against

Indigenous Peoples have occurred.

Unfortunately, a small but vocal group of denialists have gone so far as to attack the credibil-
ity of Survivors, Indigenous families, and communities, claiming that there are no missing
and disappeared children and no unmarked burials. They use media and manipulate histor-
ical evidence to influence bystanders and sway public opinion. They tell Canadians what
many still want to hear—that Indigenous Peoples, with a few unfortunate exceptions, have
benefited from colonialism, that Canada’s history is unblemished by colonial violence and

genocide, and that Canada’s human rights record is unimpeachable.

While it may be tempting for Canadians to believe this mythical and idealized version of
national history, denying the painful truths of Survivors and the missing and disappeared
children is a barrier to making reparations that advance reconciliation based on accountabil-
ity and justice. A mature and healthy democracy is strengthened by its willingness and ability
to confront the political, legal, and moral failures of its own past and change accordingly.
This is a pivotal moment for Canada to demonstrate not just in words but also in actions that
“every child matters.” Every child matters—in life and in death. This commitment to demon-

strating that every child matters requires that each of us work together to support Survivors,

»
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Indigenous families, and communities leading search and recovery investigations until they

are satisfied that these efforts are complete.

I express my deepest respect to each family who allowed me to accompany them, when after
so many years of searching, they were finally able to visit the burial place of their missing or
disappeared loved one. I was so honoured to walk with you, to join you in offering prayers,
and to stand quietly beside you as you lay Sacred items and flowers on Mother Earth where
your little ones are buried, letting them know that you never forgot about them. May their

Spirits now rest in peace with the ancestors, knowing that they are loved and remembered.
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Office of the Independent Special Interlocutor (OSI), Sacred Responsibility: Searching for the Missing Children and
Unmarked Burials, Interim Report, June 2023, https://osi-bis.ca/wp-content/uploads/2023/07/Interim-Report_
ENG_WEB_July11.pdf.
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Introduction

WHY WAS AN INDEPENDENT SPECIAL INTERLOCUTOR
NEEDED IN CANADA?

interlocutor, noun (in-ter-loc-u-tor)

Definition: one who takes part in dialogue or conversation. Etymology: The
word interlocutor traces back to the Latin word Interloqui, meaning “to speak

between.”

— Merriam-Webster Dictionary

The role of the Independent Special Interlocutor is to take part in conversations
with Survivors, Indigenous families, and communities who are leading the Sacred
work of recovering the missing and disappeared children and unmarked burials. It
involves speaking directly with those leading search and recovery work and with
governments, churches, and other individuals and organizations to help identify
and remove existing barriers. Listening, hearing, and considering all input provided
is required to inform recommendations about how to support Survivors, Indigenous

families, and communities moving forward.

XV
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The horrific truths about the missing and disappeared children and unmarked burials asso-
ciated with Indian Residential Schools are well known within Indigenous families and
communities. Starting in the 1960s, Survivors, Indigenous families, and communities in vari-
ous parts of Canada have been working to locate, recover, and commemorate the missing and
disappeared children and their unmarked burials. In the absence of the much-needed fund-
ing and other supports, Survivors, Indigenous families, and communities have shouldered

this Sacred work on their own.

In 2015, the Truth and Reconciliation Commission of Canada (TRC) published volume
4 of its Final Report, which focuses on missing children and unmarked burials at Indian
Residential Schools. Although the federal government denied the TRC’s request for fund-
ing to support this work, the TRC completed the first systematic investigation into children’s
deaths and burials at these institutions. In volume 4, the TRC identified specific actions
required from governments, churches, and other organizations to support the search for and

recovery of the missing children and unmarked burials:

71. We call upon all chief coroners and provincial vital statistics agencies that
have not provided to the Truth and Reconciliation Commission of Canada
their records on the deaths of Aboriginal children in the care of residential
school authorities to make these documents available to the National Centre

for Truth and Reconciliation.

72. We call upon the federal government to allocate sufficient resources to the
National Centre for Truth and Reconciliation to allow it to develop and
maintain the National Residential School Student Death Register established

by the Truth and Reconciliation Commission of Canada.

73. We call upon the federal government to work with churches, Aboriginal
communities, and former residential school students to establish and
maintain an online registry of residential school cemeteries, including, where

possible, plot maps showing the location of deceased residential school

children.

74. We call upon the federal government to work with the churches and
Aboriginal community leaders to inform the families of children who died at
residential schools of the child’s burial location, and to respond to families’
wishes for appropriate commemoration ceremonies and markers, and

reburial in home communities where requested.
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75. We call upon the federal government to work with provincial, territorial,
and municipal governments, churches, Aboriginal communities, former res-
idential school students, and current landowners to develop and implement
strategies and procedures for the ongoing identification, documentation,
maintenance, commemoration, and protection of residential school cem-
eteries or other sites at which residential school children were buried. This
is to include the provision of appropriate memorial ceremonies and com-

memorative markers to honour the deceased children.

76. We call upon the parties engaged in the work of documenting, maintaining,
commemorating, and protecting residential school cemeteries to adopt

strategies in accordance with the following principles:

i. ~ The Aboriginal community most affected shall lead the

development of such strategies.

ii. Information shall be sought from residential school Sur-
vivors and other Knowledge Keepers in the development of

such strategies.

iii. Aboriginal protocolsshallbe respected before any potentially
invasive technical inspection and investigation of a cemetery

site.!

These Calls to Action require collaborative efforts by governments, church entities, and
other organizations to gather and release records; to research the location of the burials of
the missing and disappeared children, both in Indian Residential School cemeteries and in
other locations; to inform families of what happened to their children and of the location
of their burials; to support commemorations and ceremonies to honour these children; and
to respect Indigenous protocols in site investigations. Implicit in these Calls to Action is a

requirement for sufficient funding for Indigenous communities to lead this work.

The TRC’s findings and Calls to Action received little public attention or response prior to
the solemn announcement by the Tkemlaps te Secwépemc in British Columbia in May 2021
confirming that unmarked burials may have been found at the site of the former Kamloops
Indian Residential School. This was quickly followed by similar statements by several other
First Nations across Canada. These public confirmations brought national and international
attention to Canada’s lack of progress and failure to prioritize identifying the missing and
disappeared children and locating the unmarked burials. This global attention served as a

catalyst for demonstrable action to implement Calls to Action 71-76.

.
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As hundreds of Indigenous communities across Canada lead search and recovery efforts, it
has revealed the complexity and lengthy time frame required to complete this Sacred work.
Conducting search and recovery efforts on the scale that is required is unprecedented in
Canada. The Canadian legal framework is currently not equipped to provide adequate legal
protections to these sites of truth before, during, and after searches and investigations as it
was never designed to address these atrocities. All of this pointed to the need for a new legal

framework and process to support search and recovery efforts and advance reconciliation in

Canada.

The minister of justice and Attorney General of Canada engaged with Indigenous leaders
across the country, who emphasized that this work must be Indigenous-led. In June 2022, I
was appointed as the Independent Special Interlocutor for Missing Children and Unmarked
Graves and Burial Sites Associated with Indian Residential Schools for a two-year term. This

initial term was extended for an additional six months.

WHAT WAS THE MANDATE?

The Mandate aimed to ensure that the First Nations, Inuit, and Métis children whose graves
and burial sites are now being recovered are recognized and treated with respect, honour, and
dignity. The Mandate included all burials of children who died while attending Indian

Residential Schools. This is described in several different ways:

The phrase “associated with” former Indian Residential Schools makes
clear that all graves and burial sites of children who died while in the care
of the State and churches that operated Indian Residential Schools were
within scope. This included the children that died after being transferred
from an Indian Residential School to another institution. All sites where
Indigenous children are buried, including at the Indian Residential Schools
and Federal Hostels (whether recognized or not recognized under the
Indian Residential School Settlement Agreement [IRSSA]) as well as cem-
eteries, hospitals (including psychiatric hospitals and sanatoria), Indian
hospitals, reformatories, and industrial schools and other locations were

therefore included.?

I was to, “include consideration of Indigenous children who were buried

on sites other than those at and associated with former residential



Independent Special Interlocutor Xix

school lands, and of those whose remains cannot be found.”® This
includes hidden and clandestine burials as well as any cremated remains of

the missing and disappeared children.

Finally, the Mandate made clear that the phrase, “unmarked graves and
burial sites” under the Terms of Reference, “includes the burial sites of chil-
dren associated with Indian Residential Schools whether or not those
sites are physically marked or documented in any way.”* In addition to
unmarked burials, the graves of children that are located and documented
in registered cemeteries, including municipal, church, and private cemeter-

ies, were in scope.

Independence and Transparency

The Mandate stated that I was to function independently and impartially in a non-
partisan and transparent manner. Further clarity on each of these requirements is

described below:

Independence: I was to function independently according to my own skill
and judgment, without influence from the federal government about the
conclusions reached or the recommendations made. I was also to function

in a non-partisan manner.

Impartiality: I was to consider all information provided to me through
meetings, submissions, attending in communities, at search sites, or other-
wise, along with research and analysis in formulating my recommendations.
This included input provided by Survivors, Indigenous families, com-
munities, and leadership; federal, provincial, territorial, and municipal
governments; other entities, such as churches and universities; and various

domestic and international experts.

Transparency: All reports and recommendations I make were to be
simultaneously delivered to the federal government; Indigenous leader-
ship, communities, and families; relevant international experts and bodies
(such as the United Nations (UN) Special Rapporteur on the Rights of
Indigenous Peoples); and the public.

.
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Dialogue, Engagement, and Facilitating Action

I was mandated to begin a dialogue with Survivors, Indigenous families, and communities
as well as with the federal, provincial, and territorial governments, church entities, and other
institutions and record holders. The aim was to create, “a collective approach and develop
a path forward to address the legacy of unmarked graves and burial sites.” The Mandate
implicitly recognized the need for a collective and coordinated approach because laws, regu-
lations, policies, and practices that are needed may fall within federal, provincial, and/or

territorial jurisdictions.

My priority was to engage with Survivors, affected First Nations, Inuit, and Métis govern-
ments, representative organizations, communities, and families to discuss concerns around
the identification, location, recovery, and protection of unmarked graves and burial sites,
including the potential repatriation of the children’s remains. I was asked to listen to them
and facilitate actions in a manner that was, “culturally informed, trauma-informed, appro-
priate and respectful, and based on Indigenous customs, decision and consensus-building

practices.”

I was also responsible for liaising with relevant governments and organizations to assist
Survivors, Indigenous families, and communities to address barriers and navigate federal,
provincial, territorial, and municipal systems to support their search for and recovery of the
missing and disappeared children and to assist communities to obtain and preserve relevant
information and records from the federal, provincial, and territorial governments, church

entities, and other record holders.

Recommendations for a New Legal Framework

A central focus of the Mandate was to work collaboratively, “to identify needed measures
and recommend a new federal framework to ensure the respectful and culturally appro-
priate treatment of unmarked graves and burial sites of children associated with ‘former
[Indian] [R]esidential [S]chools.””” In developing recommendations for a new legal frame-

work, I was mandated to:

Develop a description of the current legal framework, including identifying

gaps, inconsistencies, and barriers;

Consider applicable international instruments and legal principles,
including the UN Declaration on the Rights of Indigenous Peoples (UN

Declaration);
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Contribute to the implementation of the UN Declaration, in accordance
with section 35 of the Canadian Charter of Rights and Freedoms and the
Canadian constitutional framework’ to, “address injustices, prejudice, dis-
crimination and violence that First Nations, Inuit and Métis have suffered

and continue to suffer”;!°

Ensure the legal framework accords with Indigenous laws, legal orders, and

protocols and respects the wishes of Indigenous families and communities;

Support the advancement of the implementation of the TRC’s Calls to

Action;

Propose pathways to acknowledge and provide methods of returning First
Nations, Inuit, and Métis lands that were assigned or expropriated for

churches, Indian Residential School sites, and associated lands;

Make any other recommendations relating to Indian Residential School
sites and associated unmarked graves and burial sites arising from engage-

ment with First Nation, Inuit, and Métis families and communities; and

Report the recommendations to Survivors, Indigenous communities, and

families and to the federal government.

Limitations

There were two limitations outlined in the Mandate, which I will discuss in turn. First, I was
not to interfere with criminal investigations, prosecutions, or civil proceedings. Both
the mandates of the TRC and the National Inquiry into Missing and Murdered Indigenous
Women and Girls (National Inquiry) contained similar provisions that stated that neither

was to “jeopardize” a legal proceeding.'' It is notable that:

The TRC participated in various legal proceedings through a, “request for

directions pursuant to the JRSS4;"* and

The National Inquiry intervened in the 2019 Supreme Court of Canada’s
case of R. v. Barton.® The court allowed the intervention on the basis that
the National Inquiry had a unique perspective and knowledge that it could

provide to the court on the issues central to that case.

»
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The courts agreed that these actions by the TRC and the National Inquiry did not jeopardize
any legal proceedings. Similarly, I was careful to respect this limitation in my Mandate and did
not interfere in any legal proceedings. I did seck leave to intervene in one case and was granted
conservatory intervenor status by the Superior Court of Quebec to provide relevant contex-

tual information, knowledge, and expertise that could be helpful.**

The second limitation was that I did not have the ability to compel the production of
information or documents from record holders. Although some may see this as a signif-
icant limitation, the ability to compel the production of documents would not have had the
desired outcome that Survivors wanted. Although it would have enabled me to review docu-
ments, federal privacy and access to information legislation would have limited my ability
to share these documents with communities. For this reason, I worked to facilitate broader,
more timely access to records for those leading search and recovery work so that the records

would be in their possession and control.

Reporting Requirements

The Mandate required that I report on the progress of my work, which I did by delivering the

following reports:

1. A November 2022 Progress Update Report,"” which described the work
done in the first several months of the Mandate and outlined my plan for

completing the Mandate’s commitments; and

2. A June 2023 Interim Report,'* which described the work and progress
made in the first year of the Mandate.

I was also tasked with issuing this Final Report and providing recommendations for a new

legal framework to support search and recovery work moving forward.

HOW DID | APPROACH THE MANDATE?

Throughout the Mandate, I have carried in my heart all the children who were forcibly taken
from their parents and communities by the Canadian State and placed in Indian Residen-
tial Schools and other associated institutions. I have been guided by all the Survivors—those
still with us and those that have already returned to the Spirit World. I have done my best

to honour all the children whose Spirits have not yet had the opportunity to journey home
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to rest with their ancestors. I have shared the anger and hurt of those families who were left
wondering what happened to their children, who searched and searched for them, and whose

unStiOl’lS went unanswered.

Process and Approach

When Iaccepted this appointment in June 2022, it was very important to me to seek guidance
from Survivors, Elders, and Knowledge Holders about how to complete my work. I benefited
from their wise counsel and learned from them that the process of searching for and recov-
ering the missing and disappeared children is as important as the end result itself.
While Survivors, Indigenous families, and communities have been leading their searches for
the children, I heard directly how many have been searching for decades. I was humbled to
have been invited to attend ceremonies alongside the many who finally found their missing
and disappeared loved ones, and I stood in solidarity with those moving forward with this

Sacred work.

Elders and Survivors also directed me to be a voice for the children. I have insisted on
upholding the rights of the missing and disappeared children to ensure their Spirits and
bodies are treated with honour, respect, and dignity. This required that I consider various
mechanisms of accountability and justice for the children, Survivors, Indigenous families,
and communities. Being a voice for the children also meant that, at times, I had to deliver hard
messages to governments, churches, and other institutions, challenging them to do better.

The following principles guided my work:

The bodies and Spirits of missing and disappeared Indigenous children
must be treated with honour, respect, and dignity. This is important as we
know the children were not treated with honour, respect, and dignity when
they were taken from their families and communities and placed in the
institutions. We also know that the children were not treated with honour,
respect, and dignity when they died—often being buried, sometimes in
mass graves, far from their families and communities and not according to

their Indigenous customs and protocols.

Survivors must be honoured and acknowledged for raising public aware-
ness about the truths of unmarked burials of children who died at Indian
Residential Schools and other institutions. Survivors have spoken for
decades of the need to find the children, yet the federal government, the

churches, and Canadians did not heed their calls for assistance.

»
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¢ Indigenous families and communities have the right to know what hap-
pened to their children who died while in the care of the State and churches.
This right to know is an internationally recognized right to the truth for vic-

tims of mass human rights atrocities.

® Searches and investigations must follow the truth. This requires tracing the
movement of each child using records and Survivor testimonies from when
a child was first taken to an Indian Residential School through to any other

institution or location to which they were sent.

® The search for unmarked burials and the recovery of missing and disap-
peared Indigenous children must be governed by Indigenous laws, the UN
Declaration, and the UN Convention on the Rights of the Child."”

The engagement plan and processes were designed to be respectful of Indigenous proto-
cols, transparent, honest, and open. Mechanisms to report back to Survivors, Indigenous
leadership, families, and communities were implemented that included the distribution of

Summary Reports that reflected their input.

Elder Darrell Boissoneau, sharing Teachings at the Dan Pine Healing Lodge, in Ketegaunseebee
Garden River First Nation on February 28, 2023 (Office of the Independent Special Interlocutor).
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I'had the honour of meeting with many Indigenous communities leading search and recovery
work over the course of the last two years. With humility and respect, and only when invited,
I attended at the sites of truth where searches were occurring. I walked the grounds along-
side Survivors as they pointed to the areas where unmarked burials exist. I met with search
teams, who were deploying non-invasive search technologies to locate potential unmarked
burials. I met with research teams who were meticulously, line by line and word by word,
reviewing the archival records that, in many cases, they fought hard to obtain access to. I met
with Indigenous leadership and communities who were preparing themselves for, or recov-
ering from, public announcements of their ground search results. I also attended tearful and

touching commemorative gatherings and ceremonies to honour the missing and disappeared

children.

I hosted the following six National Gatherings on Unmarked Burials to listen to, and
learn from, Survivors, Indigenous families, communities, search teams, and forensic and legal

experts to inform this Final Report:

National Gathering on Unmarked Burials: Supporting the Search and
Recovery of Missing Children, Edmonton, Alberta, September 12-14,
2022. Over three hundred participants attended in person, with over one
hundred more joining the livestream. A Summary Report is available for

this Gathering."®

National Gathering on Unmarked Burials: Addressing Trauma in the
Search and Recovery of Missing Children, Winnipeg, Manitoba, November
28-23,2022. Over four hundred participants attended in person, and hun-
dreds more joined the livestream. A Summary Report is available for this

Gathering."”

National Gathering on Unmarked Burials: Affirming Indigenous Data
Sovereignty and Community Control over Knowledge and Information,
Vancouver, British Columbia, January 16-18, 2023. Over four hundred
participants attended in person, with almost one thousand more joining by

livestream each day. A Summary Report is available for this Gathering.’

National Gathering on Unmarked Burials: Upholding Indigenous Law,
Toronto, Ontario, March 27-29, 2023. Over 420 participants attended in
person, with 2,700 joining by livestream on the second day and over 720
joining by livestream on the final day. A Summary Report is available for
this Gathering.”!

»
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National Gathering on Unmarked Burials Supporting the Search and
Recovery of Missing Children, Montreal, Quebec, September 6-8, 2023.
Over 450 participants attended in person, with more than one thousand
viewers joining by livestream. A Summary Report is available for this

Gathering.”

National Gathering on Unmarked Burials: Northern Voices, Iqaluit,
Nunavut, January 30-February 1, 2024. Over 150 participants attended in
person, with more than 1,400 viewers joining by livestream on the first day
of programming and 1,550 viewers on the final day. A Summary Report is

available for this Gathering.”

I engaged with the National Centre for Truth and Reconciliation, the National Advisory
Committee on Missing Children and Unmarked Burials, provincial governments, territorial
governments, municipalities, church entities, experts, academics, and international bodies
where appropriate to meet the Mandate. I have taken a broad approach to reflect the impor-
tance and expansive scope of the Mandate. I focused on describing the systemic nature of
the harm that has been perpetrated on the missing and disappeared children and their fami-
lies and communities. In doing so, I have considered the conditions and realities that led to
the death of so many Indigenous children while in the care and custody of the Canadian
State and that impacted the location, circumstances, and nature of their burials. Consistent
with the TRC’s findings, my inquiry revealed frequent forced transfers from one institution
to another. As such, and in accordance with the Mandate, I interpreted the term “missing
children” to include any child who was never returned home from a government or church-
run institution, including those who are buried in unmarked graves in registered cemeteries.
These children are aptly characterized as “missing” in circumstances where their families and
communities were never notified of the location of their burial. There are also children who

were “disappeared” as per the definition of this term under international law.

MOVING TOWARDS AN INDIGENOUS-LED, HOLISTIC
APPROACH TO REPARATIONS

Due to the systemic and egregious nature of the harm and atrocities perpetrated, I propose
a holistic approach to reparations. To be effective, reparations measures must uphold
Indigenous Peoples’ individual and collective rights to self-determination, freedom, human
dignity, and security. They must provide redress for the systemic patterns of genocide in

settler colonial countries, including the violence, oppression, land dispossession, and forced
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assimilation that Indigenous people and communities have endured and resisted. Under-
standing this broader context is essential when considering the elements required for a new
Reparations Framework in relation to finding and protecting the missing and disappeared
children and their unmarked burials. This requires collective action, across all levels of soci-
ety, to target the underlying attitudes, policies, and practices that supported the operation
of the Indian Residential School System and failed to provide accountability and justice for

Survivors and the missing and disappeared children, their families, and communities.

Research Strategy

The multidisciplinary research strategy was designed to achieve the objectives of my Mandate.
I used the following approaches and methods to analyze the existing research and input

gathered:

Indigenous-centred: I have taken care to centre the experiences of the
missing and disappeared children, Survivors, Indigenous families, and
communities. I have prioritized incorporating Indigenous scholarship and
reports and submissions written by Indigenous organizations, leadership,

and community members.

Indigenous law and sovereignty based: I considered approaches that
uphold Indigenous laws, honour Indigenous protocols, and the inherent

sovereignty of Indigenous Peoples.

Anti-colonial: I considered how settler colonialism has manifested and
continues to be perpetuated in the context of the missing and disappeared
children and unmarked burials. I examined how colonialism contributed
to the horrific conditions for Indigenous children in Indian Residential
Schools and associated institutions that led to the very high death rates. I
also examined how the current legal framework fails to provide sufficient
protections for sites before, during, and after searches and investigations

occur.

Rights based: A rights-based approach includes the legal rights of First
Nations, Inuit, and Métis Peoples within Canada. It requires consideration
of the inherent rights of Indigenous Peoples, constitutionally protected
Aboriginal and Treaty rights, rights protected under the Canadian Charter
of Rights and Freedoms and internationally recognized human rights under

various UN Conventions and Declarations.

.



xxviii  Introduction

¢ Trauma informed: The search for and recovery of the missing and disap-
peared children and their unmarked burials is traumatic. In my work, I have
taken care to minimize harm to Survivors, their families, and communities

and to the Spirits of the children.

¢ Culturally distinct: I took care to respect the diversity of Indigenous
Peoples across Canada and how that diversity—culturally, territorially,
and historically—has differently impacted First Nations, Inuit, and Métis
communities in the context of the missing and disappeared children and
unmarked burials. I considered this in relation to how and from where chil-
dren were forcibly taken and how this diversity shapes different approaches

to search and recovery efforts.

® Gender-specific and intersectional approach: Where possible, I analyzed
the different and distinct experiences of Indigenous girls that increased the
likelihood of death at Indian Residential Schools and associated institutions.
I also considered the different circumstances for children with intersecting
identities, such as physical or intellectual disabilities. During the Mandate,

some records, particularly health records, were difficult to access for the pur-

poses of this review.

The information gathered from Sur-
vivors, search and recovery teams,
community researchers, and various
other experts has been consid-
ered. Information provided from
government, churches, and other
institutional officials has been
analyzed in conjunction with
several commissioned reports. A
comprehensive review of relevant
international law, Canadian legis-
lation, and published literature on

reparations was also conducted.

Key case studies and summaries

Commemorative markers for Nora, Isobel, and Betsey provide concrete examples of exist-
Osborne, placed next to their mother’s resting place in

Pimicikamak First Nation (Office of the Independent Special
Interlocutor).?* barriers. I highlight emerging First

ing legal, policy, and research
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Nations, Inuit, and Métis sovereignty-based models of search and recovery work, illustrating
how communities are exercising their rights of self-determination and applying Indigenous
laws. Some examples of government, church, police, coroner’s offices, archives, and other
institutions adopting an anti-colonial approach to establishing constructive collaborations

with Indigenous communities are also documented.

This Final Report sets out the elements of an Indigenous-led Reparations Framework to
support the search for and recovery of the missing and disappeared children and unmarked
burials. The Reparations Framework is not a one-size fits all model; it is an inclusive, flexible
framework that can be adapted and tailored to meet the specific needs of the Survivors, Indig-

enous families, and communities in diverse Indigenous Nations across the country.

»
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CHAPTER 1

Creating an Indigenous-Led
Reparations Framework

WHY DOES CANADA NEED AN INDIGENOUS-LED
REPARATIONS FRAMEWORK TO LOCATE, PROTECT, AND
COMMEMORATE THE MISSING AND DISAPPEARED CHILDREN
AND UNMARKED BURIALS?

Over the past two years, I have met many Survivors, Indigenous families, and communities
who are still searching for truth. They want to know what happened to their children who
went missing or were forcibly disappeared into the Indian Residential School System and
never came home again. How did they die? Where did they die? Where are they buried? Were
they buried at the former site of an Indian Residential School or at one of the many other
institutions that the children were transferred to by government and church officials? Are
they thousands of kilometres away in another province? Is their grave marked with their name

in a well-tended cemetery, or do they lie anonymously in a long-forgotten burial site?

Like all parents, grandparents, and family members, they deserve answers to their questions.
Indigenous children, who were treated with callous and dehumanizing cruelty in life at Indian
Residential Schools, deserve respect and human dignity in death. Their burial sites must be
located, protected, and commemorated so that families can go there to grieve and remember,
to offer prayers, to put down tobacco, and to lay flowers to honour the memories of their chil-

dren who died while in the care and custody of the State.

Of the many human rights violations inflicted on Indigenous children and their families

through the Indian Residential School System, the disappearances and deaths of thousands
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of Indigenous children is the ultimate act of injustice. Under international law, Survivors,
Indigenous families, and communities, who are victims of genocide, crimes against human-
ity, and mass human rights violations, have the right to know the truth about these atrocities
and the right to reparations for these egregious harms. Truth-finding is a necessary first step
towards justice that requires political, legal, and social accountability from the State on indi-

vidual, collective, and structural levels.!

In Canada, where partial reparations have been made for the abuses inflicted on Indigenous
children in the Indian Residential School System, I note that, under international legal norms

and standards:

Reparationsare not substitutes for trials or truth recovery mechanisms,
and vice versa, as accountability and access to justice are key forms of
reparation. Victims accepting reparations does not discharge the State’s

obligation to investigate, prosecute, and punish those responsible for

violations, neither does it extinguish victims’ right to truth and justice.?

Canada must be fully accountable for what happened to these children—little ones who
were vulnerable to the violence, abuse, disease, starvation, and neglect at Indian Resi-
dential Schools, which were institutions run by the government and churches for over a
century—institutions where the mistreatment of Indigenous children was well known by
government after government and the churches, yet where officials did nothing to protect

them.

Reparations measures must uphold Indigenous Peoples’ individual and collective rights to
self-determination, freedom, human dignity, and security. These measures must provide
redress for the structural and systemic patterns of genocide manifested in the violence,
oppression, land dispossession, and forced assimilation that Indigenous Peoples within
Canada have endured and resisted. Understanding and accounting for this broader context
of historical and ongoing injustice is essential when creating a comprehensive approach to

reparations.

Reparations in the Context of Settler Colonialism and Genocide
in Canada

The circumstances leading to the need to locate and identify the missing and disappeared chil-
dren and unmarked burials cannot be understood in isolation. They are evidence of one of

the most horrific elements of genocide—the systematic and violent targeting of Indigenous
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children in settler colonial Canada as part of the colonization process. The levels of violence
directed at Indigenous children in the Indian Residential School System should not be under-
estimated. In 1996, the Final Report of the Royal Commission on Aboriginal Peoples concluded
that:

At the heart of the vision of residential education—a vision of the
school as home and sanctuary of motherly care—there was a dark
contradiction, an inherent element of savagery in the mechanics
of civilizing the children. The very language in which the vision was
couched revealed what would have to be the essentially violent nature of
the school system in its assault on child and culture. The basic premise of
resocialization, of the great transformation from “savage” to “civilized,”
was violent. To “kill the Indian in the child,” the department aimed at
severing the artery of culture that ran between the generations and was
the profound connection between parent and child sustaining family

and community.

In the end, at the point of final assimilation, “all the Indian there is in the
race should be dead.” This was more than a rhetorical flourish as it took
on a traumatic reality in the life of each child separated from parents
and community and isolated in a world hostile to identity, traditional
belief, and language. The system of transformation was suffused with
a similar latent savagery—punishment.... In the vision of residential

school education, discipline was the curriculum and punishment an

essential pedagogical technique.’

The Indian Residential Schools were part of a “System” of settler colonialism aimed at elim-
inating Indigenous Peoples. This System operated through a complex institutional maze of
government departments, various church entities, law enforcement agencies, universities,
hospitals, medical and child welfare organizations, and the people who worked within them.
Given the structural nature of this System, a key focus of this Final Report is to build on
the Truth and Reconciliation Commission of Canada’s (TRC) findings to further docu-
ment how these various settler colonial institutions functioned together to forcibly transfer
the missing and disappeared children from place to place, often without the knowledge or

consent of their parents.

»
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The Violence of Assimilation

Canada’s Indian Residential School policy, along with many other policies and laws
targeting Indigenous Peoples, have been described as “policies of assimilation.” While
“assimilation” may sound benign, this language masks the violent and destructive
intentions and impacts of these policies and laws on Indigenous children, families, and

communities. As Mi'kmaq legal scholar Pamela Palmater explains:

Although historians often describe government policies of the day as well-
intended assimilatory policies, the reality presents a much darker picture.
The ultimate objective of early Indian policy was to access Indigenous lands
and resources and, at the same time, to reduce the government'’s financial
obligations to Indigenous peoples, and their methods were far from benign.
From scalping laws to forced sterilizations, to residential schools and now
the Indian Act’s registration provisions, the methods chosen to achieve
those policy objectives have focused more on eliminating Indians than

assimilating them.*

As Palmater makes clear, the terminology of assimilation was in fact used by
governments and churches to justify extreme forms of violence, including the phys-

ical, sexual, spiritual, emotional, and cultural abuse of Indigenous children.

What Is Settler Colonialism?

Settler colonialism is a distinct form of colonization that is a global phenomenon.® Colonial-
ism is the general term to describe the expansion of European empires into other countries
around the world to establish colonies. After the Second World War, many European colonies
where small groups of colonizers ruled over Indigenous majority populations underwent a
process of decolonization. The colonizers left, and these colonies became independent sover-
eign States. In settler colonial countries, such as Canada, the United States, Australia, and
New Zealand, Indigenous populations became minority populations, and the settler colo-
nizers, as historian Patrick Wolfe notes, “have come to stay.” In settler colonial countries,
therefore, decolonization has not occurred. Rather, settler colonial governments have only
decolonized to the extent that they have achieved independence from European States. They
have not fully decolonized because they continue to assume and assert sovereignty over Indig-

enous Peoples and lands.”
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Settler colonial sovereignty relies on removing or undermining the sovereignty of Indigenous
Peoples and replacing it with colonial claims to the lands and waters. Emma Battell Lowman

and Adam J. Barker, scholars in sociology and history and in human geography, explain that:

What the Settler society desires is not necessarily the death of Indigenous
peoples perse (although this has been all too common); settler colonialism
requires the death of Indigenous peoples s such. Indigenous sovereignty,
which cannot be assimilated into and under settler colonial sovereignty,
cannotsurvive. Indigenous relationships to the land cannot be allowed to
pre-empt and undermine colonial claims to the land.... This goes beyond
cultural genocide or genocide by forced assimilation because it does not
stop at the elimination of Indigenous peoples, nations, and identities, in
the present. The ultimate goal is to remove Indigenous connections to
the land from history as well. It is not enough that Indigenous peoples
no longer exist to challenge Settler sovereignty; Indigenous peoples have

to disappear in the past as well as the present or Settler societies like

Canada would be exposed as illegal and unjust.®

The taking of Indigenous lands was justified and made legal in settler eyes by the doctrines of
discovery and terra nullins (a Latin term meaning “empty land”). The Doctrine of Discov-
ery was part of international law that was created solely by European colonizing nations to
determine disputes about who may claim “discovered” lands outside their own nation-state.
Indigenous Peoples were not part of the decisions about these Eurocentric legal frameworks

that were imposed in a self-serving manner to expand the land base of European empires.

These doctrines, along with the writings of various European political thinkers, reinforced the
widely held belief that Europeans were politically, culturally, spiritually, and morally superior
to Indigenous Peoples and that Western civilization was the vanguard of historical progress.’
This founding myth feeds into a celebratory national historical narrative that describes how
European people “discovered” a new land, made it their own, and created a country by taming
the vast wilderness and “civilizing Indians.” Part of this myth recounts how, unlike our more
violent American neighbours, Canada’s colonizing relationship with Indigenous Peoples was
peaceful, generous, and benevolent."’ Yet history told from Indigenous Peoples’ viewpoints
reveals just the opposite; it documents a history of violence, oppression, and unjust laws and
policies inflicted by successive colonial and Canadian governments. It reveals that the Cana-
dian State has violated, and continues to violate, Treaties based on peace, friendship, and

respect with Indigenous Peoples to justify the violent taking of Indigenous lands in order to

»
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claim sovereignty. Where Treaties were signed, Indigenous Nations agreed to share their lands
with settlers, and where no Treaties exist, they have never ceded their sovereignty over their
homelands. In either case, they have never relinquished their right of self-determination to

the Canadian State.™

Settler Colonialism and Settler Supremacy

Settler colonialismis premised on settler supremacy and positions settler and Indig-

enous interests as conflicting. As Anishinaabe legal scholar Aaron Mills explains:

Colonialismis arelationship defined by the principle of settler supremacy, which
mandates that the interests of settler persons and peoples are to be given
priority over the interests of [IJndigenous persons and peoples.... It presumes
that settler and [IIndigenous interests are necessarily in conflict and thus that
the one must be pursued as against the other. In consequence, settlers strive
either to use [I]ndigenous peoples and territories to further their own ends, or
to remove them from their inconvenient position in the way. Yet both projects
are always imperfect. Albeit too often bloodied and broken, [IIndigenous
peoples have widely refused the respective consequences of annihilation and
assimilation. That we not only survive, but survive as [IJndigenous peoples

serves as both a reminder and a condemnation of colonialism.™

\

Defining Genocide

Genocide is not always necessarily a one-time event; it is, in the case of “Indians

of Canada,” an attrition process happening over an extended time.

— Dr. Edmund Metatawabin, Survivor®

At the outset, it is important to define genocide, including the conceptual nuances of
“cultural genocide” and “colonial genocide,” to explain how these concepts inform the find-
ings and recommendations of this Final Report. International and domestic law has failed
Indigenous Peoples by interpreting genocide in excessively narrow Eurocentric legal terms

that exclude (1) cultural and colonial aspects of genocide that specifically target Indigenous
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Peoples and (2) Indigenous perspectives on genocide.'* Some genocide studies scholars argue
that understanding how genocide occurs in settler colonial societies requires decolonizing
how it is defined and interpreted in international law. This would provide a more solid foun-
dation for reconciliation between Canada and Indigenous Peoples by ensuring that the,

“ongoing patterns of colonial genocide in North America might be brought to a halt.”"

Unlike mass killings of a targeted population over a short period of time, which are most
often associated with the Holocaust or genocides in Rwanda, Cambodia, or Bosnia, for
example, genocide in settler colonial countries occurs somewhat differently. In addition to
specific events such as mass killings, settler colonies commit genocide by establishing laws
and policies of elimination that are enforced by the inter-related institutions that they estab-
lish. The long-term goal is to destroy Indigenous Peoples’ cultures and group identities as
distinct sovereign Nations.'® This includes attacking and destroying their connections to
their ancestral territories by displacing and forcibly relocating Indigenous Peoples to facil-

itate White settlement.”

Why Did the TRC Categorize Genocide in Canada as Cultural
Genocide?

The TRC’s Final Report documented a history of systemic violence, widespread abuse, chronic
neglect, poor living conditions, and disease in the Indian Residential School System that all too

often led to disappearances and deaths of children. The Commission concluded that:

For over a century, the central goals of Canada’s Aboriginal policy
were to eliminate Aboriginal governments; ignore Aboriginal rights;
terminate the Treaties; and, through a process of assimilation, cause
Aboriginal peoples to cease to exist as distinct legal, social, cultural,
religious, and racial entities in Canada. The establishment and operation

of residential schools were a central element of the policy, which can
»18

best be described as “cultural genocide.

Former TRC Chair, Senator, and Justice Murray Sinclair confirmed that the only reason
that the Commission did not make a finding of genocide rather than “cultural genocide” was
because its terms of reference prohibited making findings of legal culpability.”” Cultural geno-
cide is not recognized as a crime in international law or in Canada’s domestic legislation under
the Criminal Code® and the Crimes Against Humanity and War Crimes Act** By charac-
terizing Canada’s laws and policies regarding Indigenous Peoples as “cultural genocide,” the
TRC avoided exceeding its legal authority while also making clear that the Indian Residential

School System was genocidal.

»
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Justice Sinclair also observed that, even long before the TRC was established, Indigenous
Peoples used the word “genocide” to describe the systemic violence and oppression they
experience at the hands of government, churches, and Canadian society.”> During TRC’s
National Events and Community Hearings, many Survivors said that what Canada, aided by
the churches, perpetrated against them, their families, communities, and Nations was clearly
genocidal. In Justice Sinclair’s view, “it is important to acknowledge the residential school
legacy as genocide because, first and foremost, Survivors themselves raised the issue. For many
of them, recognition of colonial malevolence is necessary for the process of reconciliation to
move forward.”? To do otherwise becomes a barrier to reconciliation and reinforces a culture

of impunity and denialism in Canada.

Inquiry into Missing and Murdered Indigenous Women and Girls:
Naming Colonial Genocide

In 2019, the Final Report of the National Inquiry into Missing and Murdered Indigenous
Women and Girls (MMIWG Inquiry) concluded that the systematic violence perpetrated

against Indigenous Peoples within Canada constitutes colonial genocide:

The violence the National Inquiry heard about amounts to a race-
based genocide of Indigenous Peoples, including First Nations, Inuit
and Métis, which especially targets women, girls, and 2SLGBTQQIA
people. This genocide has been empowered by colonial structures,
evidenced notably by the Indian Act, the Sixties Scoop, residential
schoolsand breaches of human and Indigenous rights, leading directly to

the current increased rates of violence, death, and suicide in Indigenous

populations.**

The colonial structures identified by the MMIWG Inquiry are characteristic of settler colo-
nial societies. The Indian Residential School System was part of a much broader government
legal and policy agenda to accomplish what Cree legal scholar Kiera Ladner describes as, “kill-

ing [Indigenous] Nations through legislation.” She notes that:

Itisimportant to draw thelegacy of residential school into this discussion
of political genocide in order to fully understand the magnitude of the
genocide that occurred. While the /ndian Act in and of itself is an act of

political genocide such that it legislated the destruction and annihilation

of Indigenous nationhood, sovereignty, and political systems while
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imposing the institutions of the oppressor.... [R]esidential schools
(and arguably day schools) destroyed political culture, knowledge,

and practices in individuals by means of an individualized attempt at

cultural extermination.?

In this way, systemic patterns of colonial genocide enacted by successive governments through
assimilationist laws and policies aim to destroy Indigenous societies on both individual and

collective levels.

Any Form of Genocide Is Genocide

The reports from the TRC and the MMIWG Inquiry identified the immense onslaught of
genocidal laws and policies of elimination that Indigenous Peoples have endured, resisted, and
survived.” Importantly, both interpreted genocide through a decolonial lens that shows how
it has manifested in Canada. The MMIWG Inquiry’s legal analysis of the United Nations
(UN) Convention on the Prevention and Punishment of the Crime of Genocide (Convention on
Genocide) pays particular attention to how international and domestic genocide laws fail to

provide remedies for Indigenous Peoples within Canada.”

Canada enacted assimilationist laws and policies that systematically seized Indigenous lands
and resources, forced relocations of Indigenous communities, disrupted traditional gover-
nance and legal systems, broke family bonds between parents and children, and banned
languages and cultural and spiritual ceremonies and practices.”® Successive federal, provin-
cial, and territorial governments in Canada committed this slow form of genocide over
time through the seemingly innocuous bureaucratic practices of government departments
and officials tasked with implementing laws, policies, and programs targeting Indigenous

Peoples.”” As the TRC’s description of cultural genocide highlights:

States that engage in cultural genocide set out to destroy the political
and social institutions of the targeted group. Land is seized, and
populations are forcibly transferred, spiritual practices are forbidden,
and objects of spiritual value are confiscated and destroyed. And, most
significantly, to the issue at hand, families are disrupted to prevent the
transmission of cultural values and identity from one generation to

the next. In its dealing with Aboriginal people, Canada did all these

things.*
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Colonial genocide involves destroying Indigenous Nations by attacking the essential elements
of group life, including political systems, governance structures, laws, languages, spiritual-
ity, economies, social roles, relationships with territories, and family relationships. As the
MMIWG Inquiry observed:

Colonialism is a unique form of violence that does not fit easily in the
international legal definition of the crime of genocide. The way in which
the legal requirements have been developed and applied to establish
individual responsibility, rather than State responsibility, partly explain

why the traditional, legal understanding of genocide has often been

considered incompatible with colonial genocide.”

Canada’s genocidal policies and laws resulted in the collective loss of culture, language, family,

and identity. Sociologist Andrew Woolford points out that:

Cultural genocide ... is not a separate type of genocide but rather a
descriptor for those actions within genocidal processes that target the
cultural bonds that allow a group to re-create itself on a day-to-day
basis.... [IJt involves not only techniques of physical (e.g., murder)
and biological (e.g., sterilization) destruction, but also techniques of

cultural destruction, since culture ... bond(s) group members to one

another and maintain(s) their group identity over time.*

This description is consistent with the MMIWG Inquiry’s view that, “the debate around
‘cultural genocide’ versus ‘real’ genocide is misleading ... [because] Indigenous Peoples have
to work with norms of international law decided by ‘sovereign states’ who wilfully excluded

their perspectives to serve their own interests.”

It is hardly surprising that the Canadian government took proactive steps to ensure that
cultural forms of genocide were excluded from the Convention on Genocide, as explained
in Chapter 5 of this Final Report. To do otherwise would have meant that Canada could
risk being held accountable under international law for devising the Indian Residential
School System as part of a broader settler colonial strategy to eliminate Indigenous Peoples
as distinct sovereign Nations. Situating the existence of the missing and disappeared chil-
dren and unmarked burials associated with Indian Residential Schools in this broader context
reveals historical and ongoing patterns of genocide in settler colonial Canada. As non-judicial
bodies, neither the TRC nor the MMIWG Inquiry were mandated to determine Canada’s

legal liability for genocide. However, both concluded that Canada’s intentions and actions



towards Indigenous Peoples were and are genocidal; the TRC described this as “cultural

genocide,” while the MMIWG Inquiry called it “colonial genocide.” Regardless of the quali-
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fier used before the word “genocide,” all forms of genocide are genocide.

In considering how genocide manifested in relation to the missing and disappeared children

and unmarked burials, eight overarching systemic and interrelated patterns of genocide have

been identified and are described throughout this Final Report:

1.

Destroying Indigenous group identity, family structures, and connections to
ancestral territories: imposing child removal laws and policies that attack the
right of family integrity by forcibly removing children from their families,

communities, and Nations;

Mistreatment, neglect, and abuse of Indigenous children: operating institu-
tions with substandard living conditions that endanger the health, safety,
security, and well-being of Indigenous children, including rampant sexual,
physical, emotional, and spiritual abuse, harsh punishment, and severe

neglect;

Systemic lack of adequate health care and ethical medical practices: failing
to prevent disease and malnutrition and subjecting children to medical

experimentation, which contributed to unacceptably high death rates;

Forced transfers of children: forcibly transferring children to Indian Res-
idential Schools and other institutions such as sanatoria, Indian hospitals,
reformatories, industrial schools, psychiatric hospitals, and many other asso-

ciated institutions, often without parental knowledge or consent;

Debumanizing and devaluing Indigenous children during their lives and
after death: systematically dehumanizing and devaluing Indigenous children
throughout their lives through various racist, discriminatory practices,

including:
taking away their family names and assigning them institutional

numbers; and

failing to treat them with human dignity and respect after their
deaths as evidenced by the lack of care in documenting their deaths,

informing their families, and marking their burial places;

»
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6. Colonizing death through institutional spiritual violence, including:

the forceful imposition of Christian beliefs about death and funerary

practices; and

laws and policies prohibiting Indigenous funerary and ceremonial

practices associated with burials and the memorialization of the

dead;

7. Purposeful silencing and omitting the history of genocide in Canada: systemic
failure to document the historical and ongoing genocide of Indigenous
Peoples within Canada, including the failure to educate Canadians about
this aspect of Canada’s national history. This systemic failure continues to

create conditions where denialism can flourish; and
8. Systemic lack of accountability and justice, including:
the devaluation and breach of Indigenous laws;

the complicity of State and church institutions, including police
failure to investigate and lack of criminal prosecutions of individual
perpetrators (de facto amnesty), lack of internal church investigations,

and failure to provide records of persons of interest;

the purposeful use of legal and political strategies by governments,
churches, police, and other institutions to deny, minimize, or only
partially acknowledge wrongdoing, creating a culture of impunity

that effectively grants de facto amnesty;

the failure to repatriate the missing and disappeared children to
their families and communities and the failure to rematriate lands
associated with cemeteries and unmarked burial sites through

expropriation and other measures; and

the lack of educational and punitive measures (such as imple-
menting hate crime provisions in the Criminal Code) to counter

denialism.

The persistence of the federal government’s ongoing lack of accountability for the deaths of
thousands of Indigenous children at Indian Residential Schools and other associated insti-

tutions can be traced over time through these systemic patterns of genocide. Sites of Truth,
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Sites of Conscience documents how the operation of the cemeteries and the administrative
and burial practices associated with the Indian Residential School System are evidence of its
genocidal goals and processes. To trace the missing and disappeared children and unmarked
burials connected to the Indian Residential School System and associated institutions is to

trace genocide.

While there has been some accountability and reparations made for the abuse of children
in Indian Residential Schools through various settlement agreements, Survivors, Indigenous
families, and communities are still seeking full accountability, justice, and reparations for the
enforced disappearances, deaths, and burials of thousands of Indigenous children in these
institutions. Therefore, it is necessary to evaluate Canada’s reparations record in light of its

international legal obligations to Indigenous Peoples.

REPARATIONS IN THE INTERNATIONAL CONTEXT

States that have violated their international legal obligations, resulting in substantive harms,
have a political, legal, and ethical duty to make reparations. Studies have shown that repara-
tions are most effective when they include both material and symbolic measures. Material
measures may include monetary compensation, funding for healing or community proj-
ects, and the return of land. Symbolic measures may include apologies, commemoration,
public education, and the rewriting of national history. The public must recognize and
acknowledge that the State has violated the human rights and dignity of the victims and
support reparations measures. Finally, reparations are most effective when the process
itself has direct input from victims and communities who have experienced human rights

violations.>*

Reparations must involve truth-finding because, under international law, the families of
missing and disappeared persons have a right to know the truth about the circumstances
of their loved one’s death and where they are buried. Unless truth is determined, families
will continue to suffer, and public denial can flourish. Without legislative and institutional
reform, apologies and promises that similar violations will not be repeated ring hollow to
victims and communities that have suffered State-sanctioned violence. If perpetrators are not
held to account, victims and communities may feel pressured to compromise their right to

justice to gain access to the supports they require and are entitled to receive.”

Studies of reparations case law, legislation, programs, and processes across the globe affirm

that substantive measures are needed to support healing, accountability, and justice for

»
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individual and collective victims whose rights have been violated by the State. In 2 2020 study
on the international human rights framework in relation to the rights of Indigenous women,
girls, and gender-diverse persons, the Native Women’s Association of Canada (NWAC)
noted that:

The international legal basis for the right to an effective remedy and
reparation is deeply anchored in international law and has multiple
sources, including international conventional and customary law as well
as judicial and quasi-judicial decisions at the international, regional and
national level. This right is found in an array of international human

rights hard-law instruments, including:
* Article 8 of the Universal Declaration of Human Rights;

e Article 2 of the International Covenant on Civil and Political

Rights;

e Article 6 of the International Convention on the Elimination
of All Forms of Racial Discrimination;

*  Article 14 of the Convention against Torture and Other Cruel,

Inbuman or Degrading Treatment or Punishment; and
*  Article 39 of the Convention on the Rights of the Child.

Canada has either endorsed or ratified all of these instruments.
Moreover, the right to an effective remedy and reparation is found in
several key instruments as yet not ratified by Canada, including Article
24 of the International Convention for the Protection of All Persons from

Enforced Disappearance and Article 25 of the American Convention on

Human Rights>

NWAC noted that Canada can gain important insights from drawing on international
human rights laws and principles. I concur and support NWAC’s finding that, “the inclusion
of women, girls, and gender-diverse persons as well as their communities in the conception,
design, and implementation of reparation programs is imperative.”” A gender-diverse lens
must be considered during all stages of implementing the Reparations Framework in the
coming years. Children should also be able to participate in the reparations process where it is

appropriate and safe for them to do so.
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International Reparations Principles: Foundations of
Accountability and Justice

The right to individual and collective reparations for gross human rights violations is recog-
nized under international law and in decisions of the UN Commission on Human Rights
and the Inter-American Court of Human Rights. States have a duty to provide reparations
for violations that are set out in several international conventions that Canada, like most
countries, has ratified.* The international community has also established and endorsed soft
law* principles and guidelines for reparations with which States must comply. The 2005
UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International

Humanitarian Law outlines five types of reparations:

1. Restitution: restoration of liberty, enjoyment of human rights, identity,*
family life and citizenship, return to one’s place of residence, restoration of

employment, and return of property;

2. Compensation: for physical or mental harm; lost opportunities, including
employment, education, and social benefits; loss of earnings; moral damage;
costs required for legal or expert assistance, medicine and medical services,

and psychological and social services;

3. Rebabilitation: medical and psychological care as well as legal and social

services;
4. Satisfaction:
Effective measures to cease continuing violations;

Verification of the facts and full and public disclosure of the truth
to the extent that such disclosure does not cause further harm or

threaten safety;

Search for the whereabouts of the disappeared, for the identities
of the children abducted, and for the bodies of those killed, and
assistance in the recovery, identification, and reburial of the bodies in
accordance with the expressed or presumed wish of the victims or the

cultural practices of the families and communities;
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An official declaration or a judicial decision restoring the dignity,
the reputation, and the rights of the victim and of persons closely

connected with the victim;

A public apology, including acknowledgement of the facts and

acceptance of responsibility;

Judicial and administrative sanctions against persons liable for the

violations;
Commemorations and tributes to the victims; and

Inclusion of an accurate account of the violations that occurred in
international human rights law and international humanitarian law

training and in educational material at all levels.

Guarantees of non-repetition:

Ensuring effective civilian control of military and security forces;

Ensuring that all civilian and military proceedings abide by

international standards of due process, fairness, and impartiality;
Strengthening the independence of the judiciary;

Protecting persons in the legal, medical, and health-care profes-

sions, the media and other related professions, and human rights

defenders;

Providing, on a priority and continued basis, human rights and
international humanitarian law education to all sectors of society
and training for law enforcement officials as well as military and

security forces;

Promoting the observance of codes of conduct and ethical
norms, in particular international standards, by public servants,
including law enforcement, correctional, media, medical, psycho-
logical, social service, and military personnel as well as by economic

enterprises;

Promoting mechanisms for preventing and monitoring social

conflicts and their resolution; and
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Reviewing and reforming laws contributing to or allowing gross
violations of international human rights law and serious violations of

international humanitarian law.*!

Drawing on these international principles and guidelines, the TRC called for several forms of

reparations because a:

just reconciliation requires more than simply talking about the need to
heal the deep wounds of history. Words of apology alone are insufficient;
concrete action on both symbolic and material fronts are required.
Reparations for historical injustices must include not only apology,
financial redress, legal reform, and policy change but the rewriting of

national history and public commemoration.*

In the context of reparations relating to the missing and disappeared children and unmarked
burials, in addition to monetary compensation, the following forms of material and symbolic
reparations are essential:

Repatriation of children, where desired;
Return of lands;

Reclamation and revitalization of Indigenous cultures, languages, spiritual-
ity, laws, and governance systems;

Apology;
Rewriting national history;
Public education;

Commemoration and memorialization; and

Legal and policy reform.

WHAT HAVE SURVIVORS, INDIGENOUS FAMILIES,
COMMUNITIES, AND LEADERSHIP SAID ABOUT
REPARATIONS?

While international law and principles on reparations provide critical insight into what is
required for an Indigenous-led Reparations Framework, it is equally important to draw on
the expertise of Survivors, Indigenous families, communities, and Indigenous leadership

and organizations. Throughout my Mandate, I sought input from Survivors, Indigenous

»
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families, communities, Indigenous leadership and organizations, and other experts as to
what reparations are required and about the reparations process itself. This information was
received at six National Gatherings, at meetings with Survivors and communities, and in
written submissions to the Office of the Independent Special Interlocutor (OSI). I express
my sincere gratitude to all those who shared their wisdom, insights, and recommendations.
The following representative examples and excerpts from the written submissions highlight

the importance of truth, accountability, justice, and Indigenous laws in the reparations and

reconciliation process.

The Empty Chair at the sixth National Gathering in Iqaluit, January 30, 2024 (Office of the Inde-
pendent Special Interlocutor).

Truth, Accountability, Justice, and Reparations for the Missing
and Disappeared Children

Koren Lightning-Earle (Blue Thunderbird Woman, Samson Cree Nation) and Hadley Fried-
land, from the Wahkohtowin Law and Governance Lodge at the University of Alberta,
facilitated an interactive session on justice and accountability for the missing and disappeared

children at the Toronto National Gathering on Upholding Indigenous Laws.* Working in
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small groups, participants from diverse Indigenous Nations generated responses to the ques-
tion: “What do you see for justice and reparations for missing children?” Ideas emerged across

six thematic categories:

1. Truth-telling: truth—deep, complete, and comprehensive—is an essential
prerequisite of justice, reparations, and, eventually, reconciliation.
Participants emphasized the importance of widespread public education
about the missing and disappeared children and their unmarked burials.
This needs to include school curricula and a truly national education and

healing plan. Truth is rooted in listening to Survivors.

2. Pathways to truth: truths about who the missing and disappeared children
are and where they are located must be determined through the integration
of scientific evidence, written records, and oral histories. As one participant
put it, “through oral history we knew the children disappeared, and
written history is how we are investigating it.” Truth must be gathered
through community-led research and consultations that respect distinctive

Indigenous laws, approaches, and decisions. All the unmarked graves must

be identified. All the children must be found.

3. Evergreen funding: search and recovery work cannot be sustained through
funding that is constrained by time limits and government-imposed
conditions. Participants called for core funds for investigations and healing to
be provided by the federal government but stressed that these investigations
must be accountable to Indigenous authorities and laws. While those who
havelost relations may never be made whole, governments should also provide
families and communities with material compensation, both financially and

through the return of lands.

4. Cultural pathways to healing: Indigenous healing must be led by Indigenous
knowledge, experts, and laws. Healing includes ceremonies, intergenerational
reconnections, land-based activities, access to Indigenous counsellors and
health professionals, and opportunities to relearn and tell family histories

that embrace, uphold, and commemorate the missing and disappeared

children.

S.  Respecting natural laws: participants chose to use “natural laws” instead of
“Indigenous laws” to recognize the teachings of Elders that locate the source

and authority of laws in the land. Natural laws include natural consequences
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that, depending on the circumstances, can be harsh but are never arbitrary.
Indigenous Nations are responsible for making decisions and controlling
processes according to their own distinctive laws and legal relationships with
territory, kin, and other beings. Non-Indigenous governments and people
are responsible for understanding, accepting, and following these laws as

they may apply to them.

Accountability and acknowledgement of the truth: participants discussed
what is required for accountability for the harm and legacy of the Indian
Residential School System under Indigenous, Canadian, and international
laws. Under all these legal frameworks, what happened to the children is
deeply wrong and unlawful. Participants called upon the federal government
to admit its responsibility for genocide and to criminally charge and
prosecute all individuals responsible. This may include seeking the arrest and
extradition of those who are no longer in Canada. Organizations must also
be held accountable. Participants wondered if international legal institutions,
such as the International Criminal Court, or international human rights
tools could be used to pursue accountability for governments or churches

that refuse to accept responsibility.

If there’s one thing about the resilience of Indigenous Peoples, it's [that] we
have kept our cultures and our language and our communities as strong
as we possibly can, but there is still much more work to do, and this work is
hopefully going to bring a very clear picture on how these atrocities and how

these human rights abuses happened.

— Natan Obed, president of Inuit Tapiriit Kanatami*

If we are talking about upholding our law, we have to remind Canada to
uphold their own law.... If they are expecting us to uphold our laws, we
are going to hold them accountable to uphold their own ... there's a lot of

reckoning, a lot of accountability.

— Participant*®
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Reconciliation also demands accountability. It demands that perpetrators
be brought to justice. It demands that those responsible for the deaths of

these thousands of children feel the full weight of the law.

— Participant?*

Justice means prosecuting with all due vigor those people who committed
these acts, and if those people have passed on, then the institutions that
fostered the murdering of those children.... It's not simply returning the
children to their ancestral homelands and to the embrace of their families.

It actually means justice as we define justice.

— Doug George-Kanentiio, Survivor¥

One day | came home, and | said to [the Elders], after ceremony, “what is
it that you really want me to try and accomplish at the United Nations?
Because it's now been going for years.” And they said “all we want is three

things: recognition, respect, and justice. That’s all we want.”

— Dr. Chief Wilton Littlechild, Survivor, former TRC Commissioner and
former member of the UN Expert Mechanism on the Rights of

Indigenous Peoples*®

\_

Written Submissions to the OSI

The OSI issued an open call for submissions, and many individuals, Indigenous communi-
ties, and organizations provided information and insights on challenges and barriers to search
and recovery work. The following representative excerpts focus specifically on issues relating

to accountability and justice.

Anishinabek Nation, Union of Ontario Indians

The religious entities have been encouraged to release the names and
pastoral assignments of known abusers. The Catholic Church, in
particular, continues attempts to conceal and protect those known
abusers in IRS [Indian Residential Schools], this is deplorable and



24 Creating an Indigenous-Led Reparations Framework

contradicts their commitment to healing.... Although apologies

have been issued, many religious entities have not truly taken full

accountability for their role in attempted assimilation.*’

Medicines being placed on the Empty Chair at the first National Gathering in Edmonton to honour
the Spirits of the missing and disappeared children, September 14, 2022 (Office of the Independent
Special Interlocutor).

Assembly of First Nations

In July 2021, the First Nations-in-Assembly passed Assembly of
First Nations (AFN) Resolution 01/2021, Demanding Justice and
Accountability for the Missing and Unidentified Children, which
called for the establishment of a guardianship structure that respects
First Nations laws in the discovery of unmarked burials of children and
that protects human remains from erosion, destruction, manipulation,
or disturbance in accordance with international and humanitarian
standards.... The relationship between First Nations and the RCMP
[Royal Canadian Mounted Police] is filled with mistrust and strained

by an abuse of power. First Nations across Canada expressed the

importance of having an independentarm investigate the RCMP and the
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Government of Canada for their crimes against First Nations children
and families while residential schools were in operation. Canada cannot

investigate itself; to guarantee a proper investigation, First Nations must

ensure that the government cannot act within its interest.*

British Columbia Assembly of First Nations

* Independent Oversight: establish independent oversight bodies
to monitor and review investigations related to missing Indige-
nous children and burial sites. This can help ensure transparency

and accountability.

*  Utilizing the principles of the TRC Calls to Action, MMIWG+
Calls for Justice: governments should actively engage in truth
and reconciliation processes, acknowledging historical injustices
and taking concrete steps to address the legacies of colonization

and assimilation policies.

¢ Community-driven justice: involve Indigenous communities
in decision-making or arbitration processes around applica-

ble justice and restitution in these matters, allowing them to

promote the healing that best meets their needs and priorities.”

Métis Nation British Columbia

To advance reconciliation with Métis Survivors, the Métis Nation

British Columbia recommends the following actions:

*  An Admission of Guilt and Terms of Restitution by the federal

government to Métis Survivors for the harms of residential schools;

An Admission of Guilt includes naming the institutions and
policies that directly and indirectly harmed Mcétis, including
but not limited to involuntary adoptions/removal of children
from their families, hospitals/sanitoriums, the dispersal of Métis

communities, cultural genocide via language loss and cultural

practices, etc.



26

Creating an Indigenous-Led Reparations Framework

¢ The Admission of Guilt should also include present-day colonial
harms that continue to affect the Métis community, including
Missing and Murdered Métis Women, Girls, and 2SLGBTQIA+,
displacement that has led to disproportionate amount of houseless
Métis, the opioid epidemic that continues to plague Métis

communities, and so on.

* Terms of Restitution must include the outward support of
Métis rights as well as Métis traditional laws, culture, languages,

ceremonies, songs, stories, medicines, spirituality, and practices on

the land.

*  Restitution should also include the compensation of lands lost due
to the colonial scrip system and displacement of Métis communities

since the nineteenth century.”

‘Namgis First Nation

Canada cannot be policing itself. The Government of Canada and its
institutions cannot be policing itself.... An independent body must
be appointed to ensure the RCMP and police are not investigating

themselves in any criminal proceedings.*

Native Women'’s Association of Canada

0000000000000 000000000000000000000000 o

e All sites of former Indian Residential Schools immediately be

declared crime scenes.

* Investigations be conducted to determine how each and every
Indigenous child buried at those sites died and who is responsible

for their deaths.

¢ Charges be laid against people still living who are found to be
responsible for these crimes, including the members of the religious
orders that ran the institutions as well as the governments and the

churches that were complicit.>*

© 0600000000000 0000000000000000000000000
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Nisoonag Partnership (Serpent River First Nation, Mississaugi First
Nation, Sagamok Anishnawbek, Spanish Boys and Girls School)

In the journey to uncover the truth and to seek true justice for those
who have been wronged, it is essential for colonial governments to
acknowledge and accept that the Canadian legal framework is not
the only framework of relevance here. Acknowledging the inherent
sovereignty of Indigenous Peoples in Canada (and around the world)

places us in a context of international law.

Each Indigenous Nation here understands and upholds their own
sacred laws. Within the Nisoonag Partnership’s Anishnawbek Nations
of Serpent River First Nation, Mississauga First Nation, and Sagamok
Anishnawbek, the teachings and proclamations of Manito Aki
Anaaknigewinan (MAA) are literally the laws of the land. Expression
of the MAA, and having its authority recognized by other jurisdictions
within Canada, is a protected right under the United Nations
Declaration on the Rights of Indigenous Peoples Article 18.%

Southern Chiefs Organization

Seek an independent investigative entity (that is, United Nations) to
conduct a full and effective investigation of former residential and
day school sites according to the Crimes Against Humanity and War

Crimes Act.>®

Std:16 Nation Chiefs’ Council

The Sté:16 Nation Chiefs’ Council is concerned that valuable
information related to the investigation of missing children and
unmarked burials—and other truths about residential school
histories—is going to be permanently lost after September 19, 2027,
with the destruction of Claimant Records from the Alternative
Dispute Resolution (ADR) and Independent Assessment Process
(LAP) programs, which were designed to compensate former students
for abuses suffered in these institutions.... The Government of Canada
and its institutions cannot be policing itself ... the Supreme Court of

Canada (SCC) cannot be making decisions about the IAP records, as
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These examples and excerpts from the National Gatherings and written submissions to the
OSI identify key elements of reparations that Survivors, Indigenous communities, and orga-
nizations have identified. They emphasize the importance of Indigenous Peoples determining

the criteria for truth, accountability, justice, healing, and reconciliation, and they identify the

these records hold information about people who have committed
crimes. The destruction of these records will also destroy evidence of
crimes against children that resulted in genocide. Could international

courts be used so the Canadian government is not policing itself?>”

following key elements:

Knowing the truth about how these atrocities and human rights abuses

happened, who the children are, and where they are buried;

Respecting Indigenous self-determination, including Indigenous sover-

eignty, laws, decision-making powers, and dispute resolution processes;

Organizing Indigenous-led investigations based on Survivors’ testimonies,
records, and forensic methods to identify the children and locate unmarked

burials;

Preserving and disclosing records that may contain information about the

missing and disappeared children and their unmarked burials;

Insisting that Canada provide sufficient and sustainable funding for search

and recovery work;

Creating an independent investigation of the RCMP, churches, and

governments because Canada cannot investigate itself;

Holding individual and institutional perpetrators accountable and naming

them, including government, churches, and police;

Demanding an admission by the Canadian federal government of responsi-
bility for genocide, including an acknowledgement, apology, and admission

of guilt for historical injustices coupled with substantive action;
Recognizing M¢étis communities and Survivors and making reparations;
Commemorating the missing and disappeared children;

Developing a national healing plan for Survivors, Indigenous families, and

communities;
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Establishing public education about the missing and disappeared children

and unmarked burials; and
Compensating for, and returning, lands.

I heard these same messages from Survivors, Indigenous families, and communities across
Turtle Island. Including all of these key elements will ensure that the Reparations Frame-
work is structured and implemented in ways that uphold Indigenous Peoples’ individual and
collective rights to self-determination, freedom, human dignity, and security. Broadly speak-
ing, reparations measures must support search-and-recovery processes and outcomes over
the long term. They must be governed by Indigenous laws and the UN Declaration on the
Rights of Indigenous Peoples (UN Declaration).>® What Survivors, Indigenous families, and
communities told me about reparations confirms that Canada’s current approach is highly

problematic.

CANADA'S CURRENT APPROACH TO REPARATIONS IS
INADEQUATE

Canada’s current approach to reparations relating to the Indian Residential School System is
flawed by some of the same shortcomings that international experts have identified in other

States across the globe:

Reparation programmes can be misused by governments to avoid
victims bringing further legal claims to national courts, regional or
international human rights bodies.... Reparation programmes are
sometimes conflated with development programmes, diminishing the
right to remedy and appropriate measures for victims. Staff and institu-
tional cultural practices within reparation programmes can also suffer

from bias or discrimination, leading to secondary victimisation that

further marginalises those who come before it.>

As the subsequent chapters in this Final Report demonstrate, Canada’s legal and political
response to Survivors’ demands for truth, accountability, and justice is inadequate. Canada’s
ad hoc or reactive, incremental approach to rectifying the harms of the Indian Residential
School System is consistent with a long-standing pattern of evading accountability by first
denying responsibility and then forcing Survivors into litigation to limit liability. When
Canada sought to resolve thousands of Indian Residential School lawsuits out-of-court in a

timelier, more cost-effective process, it unilaterally developed an alternative dispute resolution
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(ADR) program that subsequently failed. In the negotiations of the 2006 Indian Residen-
tial Schools Settlement Agreement (IRSSA), Canada excluded certain groups of Survivors who
were then compelled to file new litigation in the courts.®’ This pattern is reinforced through
deeply embedded organizational cultures of impunity and underlying racism that persist in
the public service, churches, and police bureaucracies where anti-colonial change is a slow and

difficult process.

To better understand challenges and barriers of implementing State reparations measures, it
is instructive to examine how reparations programs and processes have been implemented in
other countries. This broader comparative perspective can inform the creation of an Indige-

nous-led Reparations Framework in Canada.

REPARATIONS: EXAMPLES OF STATE-LED INITIATIVES

In various countries, truth and reconciliation commissions and public inquiries have made
findings and recommendations on reparations that may or may not be adopted by govern-
ments. They have made recommendations to the State on various forms of material and
symbolic reparations to which Survivors and victims are entitled. They have had varying
powers to compel witnesses to testify, some of whom may have agreed to do so if they were
given amnesty in exchange for their testimony. States typically have not adopted all of the
recommendations; rather, they have focused on one or two forms of reparation. South
American countries are considered leaders internationally in developing reparations initia-
tives to respond to mass human rights violations and enforced disappearances. As a result,
State-led reparations initiatives from Guatemala, Peru, and Colombia are included in this

section.

A comparative analysis of State reparations programs in Guatemala, Peru, Colombia, Austra-
lia, New Zealand, Ireland, and the United States provides insights as to why reparations for
Indigenous Peoples must be Indigenous-led. The efficacy of reparations programs may be
assessed by looking at their compliance with international standards and concepts of justice
and by considering the opinions of relevant organizations, internal monitors, and, most
importantly, Survivors, victims, and their families. The States considered in this compara-
tive analysis are operating within very different contexts and timelines. Some States, like
Peru, have been working on reparations for decades and have neared the completion of their
national reparation programs, while others, like the United States, have only recently begun

to do preliminary investigative work that may eventually lead to reparations.
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Each of the States examined in this section has enforced discriminatory laws and policies and
committed harmful acts that led to the disappearances and deaths of thousands of people.
In many cases, the victims were either deliberately or disproportionately Indigenous. State
harm frequently results in the displacement, death, and disappearance of Indigenous people
along with the disruption of their governance and legal systems, languages, cultures, and ways
of life. No one State provides a “perfect” comparison to the situation in Canada. Although
they share certain commonalities relating to the need to provide reparations for mass human
rights violations, the actions of each State are distinctly shaped by their different political and
historical contexts. The summaries below provide a brief overview of the political and histor-
ical contexts of the conflicts and the human rights violations committed by various States as

well as a description of their reparation initiatives.

Guatemala

Guatemala’s armed conflict between the State and various insurgent groups lasted for 36
years—from 1960 to 1996—and resulted in the disappearances and deaths of more than two
hundred thousand people and the displacement of another 1.5 million.®* While Indigenous
Mayan people were not the only target of violence by the State, much of the government’s
anti-insurgent campaign took place on Indigenous lands, and Maya were singled out and
subjected to disproportionate harm. As many as 83 percent of victims were Maya.®* Through
the course of this violence, 440 Indigenous villages were destroyed, and children were often

76—18 percent of the human rights viola-

made targets of violence as “children of guerrillas
tions were committed against children. In addition, the State deliberately used tactics
designed to devalue and inflict terror upon Indigenous communities; part of this strategy was
the enforced disappearance of as many as forty thousand people, many of whom have not yet
been recovered.** The unprecedented killing, disappearance, torture, and rape of Indigenous

people in Guatemala was deemed a genocide by a UN-sponsored commission.®®

In Guatemala, the Commission for Historical Clarification (Comisién para el Esclarecimiento
Histérico [CEH]) was sponsored by the UN after the internal armed conflict ended with the
signing of peace accords. During its years of operation, the CEH collected the testimonies of
eleven thousand victims. Notably, it found that the Guatemalan State had committed geno-
cide against the Maya peoples and recommended that a national program for reparations be
established and implemented. The CEH recommended that reparations include reform of
the State’s legal and military systems, investigations into enforced disappearances and the
culpability of perpetrators, a policy to oversee the recovery of victims’ remains, compliance
with human rights law, monetary compensation, and commemorative measures. It also called

for greater Indigenous participation in politics.*
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Peru

Peru’s internal armed conflict between the State and various insurgent and guerrilla groups
has been ongoing since 1980. The Peruvian government authorized the use of inhumane
tactics by Peruvian armed forces against rebels and civilians alike, leading to the deaths and
disappearances of as many as seventy thousand people.®” Many of those harmed during the
conflict were Indigenous—75 percent of the victims spoke Quechua or another Indigenous
language as their mother tongue.*®® The harms experienced by victims include torture and
other inhumane acts; in some instances, the populations of entire villages were massacred by

the armed forces.®’

The Peruvian Truth and Reconciliation Commission (Comisién de la Verdad y Reconcil-
iacién [CVR]) was mandated to investigate and document the human rights violations of
victims of the internal armed conflict and to make recommendations on reparations. The
CVR collected seventeen thousand testimonies from victims. The reparations program
recommended by the CVR was robust and complied with international legal principles and
standards of transitional justice.”” It recommended that perpetrators be brought to justice to
facilitate reconciliation and that no perpetrator be given amnesty.”” It recommended material
and symbolic reparations, including the development of health-care programs and educa-
tional grants to meet the needs of those whose lives were disrupted by the violence; societal
reparations including changes to the legal status of missing and disappeared individuals to
enable family members to settle their affairs properly; and the reissuing of identification to
those whose documents were destroyed. It also recommended monetary reparations for indi-
vidual victims and families and collective financial reparations for Indigenous communities to
restore infrastructure. Finally, it recommended ongoing funding for an exhumation program
to recover victims, provide evidence for legal proceedings, and return victims’ remains to their
families and communities. Based on these recommendations, the government established the

Comprehensive Reparations Plan.

Colombia

In Colombia, conflict between the State forces, paramilitary and guerrilla groups, and crime
syndicates has been ongoing since the 1960s.”* This conflict has resulted in the deaths of over
177,000 civilians and the displacement of five million more.” Of these victims who were killed,
as many as forty-five thousand were children.”* While Indigenous people were not specifically
targeted as a group over other civilians in this conflict (approximately 2 percent of victims
were Indigenous),” the devastating impacts of the armed conflict have been experienced most

severely by marginalized populations, including Afro-Colombian and Indigenous people.”
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Colombia, unlike other countries, did not initiate its reparations program based on the
recommendations of a truth commission or following the signing of a peace accord. Instead,
Colombia began implementing transitional justice mechanisms in the early 2000s during
ongoing conflict. However, the lack of a truth commission at the outset of the country’s
progress towards reparations has had ramifications for how its programs have proceeded in
the country. In 2018, Colombia established the Commission for the Clarification of Truth,
Coexistence, and Non-repetition, which was mandated to document the impacts of the
armed conflict on different populations and make recommendations on reparations. The
Commission made recommendations regarding the resolution of conflict, the guarantee of
basic needs and fundamental rights, and the strengthening of democracy, amongst others.
It also called for the State, armed parties, and institutions to assume responsibility for their
actions.”” However, some experts argue that it may have been more beneficial had it been

established earlier:

A truth commission, like the one that began operating in 2018, would
have produced a state-sanctioned narrative of the conflict that could
have become the basis of a social consensus on the past and eligibility
criteria for reparations. The persistence of the conflict despite repeated
attempts at demobilisation adds new victims daily. Thus, not only
did the redress process begin without a shared understanding of the
nature of victimisation, the causes of the violence, and basic eligibility
criteria for redress, but also the number of potential beneficiaries

changed throughout the process as attacks from violent actors did not

abate.”®

Australia

In Australia, thousands of Indigenous children were forcibly removed from their families
by churches, governments, and child welfare organizations and were either placed in one of
almost five hundred institutions, adopted, or fostered by settlers. The laws and policies that
enabled these actions by the State were in place for approximately 100 years, beginning in
1869 and ending in every State and territory by 1969. While the exact number of children
taken during this period is unknown, it is estimated that between one in three and one in ten
Indigenous children were removed from their families depending on the area.” The children
taken, who are often referred to as the Stolen Children or the Stolen Generations, experienced
disproportionate abuse and neglect from those responsible for their care, and the legacies of

these harms are ongoing. The policies that enabled these unjust removals targeted children
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of mixed descent, who were derogatively referred to as half-caste, for assimilation into White
society, while also segregating “full-blooded” Indigenous children away from settler society.*
The broader historical context that led to forced child removals can be traced back to the
time of first contact between settlers and Indigenous people in 1788 and was explicitly geno-
cidal. The State’s goal was to eliminate Indigenous Peoples as politically, legally, and culturally

distinct peoples.®*

The Federal Inquiry into the Separation of Aboriginal and Torres Strait Islander Chil-
dren from Their Families commenced its work in 1996. The final report, Bringing Them
Home, significantly contributed to public education on the Stolen Generations and found
that Australia’s actions to intentionally assimilate and thereby destroy Aboriginal culture
were genocidal and that “the forcible removal of Indigenous children was a gross violation
of human rights. It was racially discriminatory and continued after Australia, as a member
of the United Nations, from 1945, committed itself to abolish racial discrimination.”®? The
National Inquiry concluded that these forced removals were genocidal even if the govern-
ment officials who developed and implemented the policy had benign motives.* Referencing
international criminal and humanitarian law and principles, the inquiry determined that,
“States breach their obligations when they fail to prevent human rights violations by others
as well as when human rights are violated by State action. In either event the victims have
a right to reparation.” The inquiry’s recommendations for a reparation framework called
for acknowledgement and apology, land, culture, and language restitution, commemoration,

education, and monetary compensation.®

The inquiry recommended that Australia make reparations in accordance with principles
of international law (premised on the right to compensation, a need for acknowledgement
and apology, guarantees against repetition, measures of restitution, and measures of reha-
bilitation). Although the inquiry’s finding of genocide was politically controversial, some
of its recommendations were implemented—for example, the establishment of a national
Healing Foundation. At the provincial level, whether a government established a public
inquiry varies widely. Tasmania, for example, established a reparations program in the
absence of a public inquiry. Victoria only recently established a reparations program in
2020. Of particular interest is the fact that it accepted the Stolen Generations Reparations
Steering Committee’s recommendation that, “fund([s] be established to cover the costs of a
plaque for unmarked graves, exhumation, repatriation, and burials ... for family of deceased
Stolen Generations persons removed in Victoria.”* However, at the time of writing this
Final Report, no dedicated funding for exhumation, repatriation, or memorialization has

yet been specified by the Victorian government.



Independent Special Interlocutor 35 }‘

Aotearoa New Zealand

In Aotearoa New Zealand, the colonial order established by settlers in 1769 subjected Maori
Peoples to oppression, racism, and discrimination associated with White supremacy, the effects
of which are still ongoing today."” Despite the Crown’s signing of the Treaty of Waitangi,
which assured Miori of their sovereignty over their lands and possessions, their ability to care
for and raise future generations, and other rights,* Maori were subjected to decades of land
alienation, disenfranchisement, impoverishment, and war.*” During this time, the number
of Maori in New Zealand fell by almost half (from eighty thousand to forty thousand), and
the impacts of war, diseases introduced by settlers, inadequate housing, and malnutrition on
Maori ways of life were devastating.” Maori land was confiscated, purchased, or otherwise
acquired; by 2000, Maori held as little as 4 percent of the land on New Zealand’s North
Island.” Miori children were targeted as a means of alienating culture and breaking the
spirits of Maori people. For example, Survivors have described how, during wartimes, British
soldiers targeted and committed atrocities on unprotected residential villages housing chil-

dren, women, and the elderly.”

The Royal Commission of Inquiry into Abuse in Care issued an interim report in 2021 with
several recommendations on how the New Zealand government should make reparations
to Survivors of abuse in institutional care. The reparations program is to be based on Maori
values, consistent with the obligations set out in the Treaty of Waitangi and be led by Maori
and other Survivors. Itis to be independent of the Crown and the faith-based institutions who
committed the abuses. The government is to provide monetary compensation in meaningful
sums, provide cultural, health, and other supports, facilitate apologies, and enable families of
deceased Survivors to make claims for compensation. Various legislative, policy, and educa-
tional reforms are also recommended.” The Commission of Inquiry released its final report
in July 2024, and found that the process followed to design a new reparations program by
the government of New Zealand was inconsistent with the Commission’s Interim Report
recommendations, failed to be Miori-led, and was not universal—limiting access for some

Survivors.”

Ireland

Ireland worked with the Catholic church to establish and operate homes for unmarried, preg-
nant women known as Magdalene Laundries and Mother and Baby Homes. These homes
operated between 1922 and 1996 and were used to forcibly house pregnant women and

women deemed to be vulnerable or at risk of delinquency.” As many as thirty-five thousand
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women were forced to live in these homes, and an estimated six thousand babies died while
in institutional care.” Both children and mothers experienced inhumane treatment in these
institutions. Mothers were made to do unpaid labour and kept from their children, while
babies were taken from their mothers, adopted without parental consent, and subject to
vaccine trials and poor living conditions, including overcrowding and malnutrition.”” In
2014, the remains of eight hundred babies were located at the site of the Bon Secours Mother

and Baby Home in Tuam, County Galway.”®

In Ireland, the Commission of Investigation into Mother and Baby Homes was estab-
lished in 2015 following the publication of reports on the eight hundred babies buried in
unmarked graves at the Bon Secours Mother and Baby Home. The Commission was tasked
with investigating the actions of State and church institutions that led to these deaths,
and it delivered its final report in 2021.” The report recommended further investigations
to find more information about the burials and reparations for Survivors and victims,
including monetary compensation and enhanced health services such as medical care and

counselling.'”

United States

From 1860 to 1978, the United States operated various missions and boarding schools that
aimed to convert Indigenous people to Christianity. Similar to the Indian Residential School

System in Canada,'

these institutions forcibly removed Indigenous children—American
Indian, Alaskan Native, and Native Hawaiian children—from their families, communities,
and cultures and subjected them to forced assimilation, harsh punishment, inhumane treat-
ment, and poor living conditions.'” Many of the children at these institutions experienced
neglect, disease, and abuse and harm, and, unfortunately, as was the case in Canada, many
also died. Survivors’ organizations and academics have been documenting the history of the

Federal Indian Boarding Schools for many years.'”

In the United States, the government has only recently begun a nationwide investigation
into Federal Indian Boarding Schools, including the cemeteries and unmarked burials on the
former sites of these institutions. In June 2021, Secretary of the Interior Deb Haaland, who
is Native American from the Laguna Pueblo Tribe and whose grandparents were removed
to Federal Indian Boarding Schools, announced the Federal Indian Boarding School Initia-
tive.'” The first report was released in May 2022,'” and, among the initial findings, Haaland
noted that, of the 408 Indian Boarding Schools across 37 States, 53 contain marked or

unmarked burials. The initiative also reported that over five hundred children died at least 19
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different institutions, that the boarding system deliberately employed assimilative and “mili-
tatarized” methodologies, that children were forced to do manual labour and subjected to
poor conditions, and that corporal punishment was used to prevent children from speaking
their languages or engaging with their culture and beliefs.'® The report recommended that
there be further investigations to produce a second report. It also made recommendations on
identifying and documenting the experiences of Indian Boarding School Survivors, collecting
records relating to the institutions from all Federal Agencies and establishing a federal records
repository to house them, and making changes to the Native American Graves Protection and
Repatriation Act, and a federal memorial to honour and commemorate all Indigenous chil-
dren who experienced the Federal Indian Boarding School System.'” In September 2023, as
part of the Federal Boarding School Initiative, the US Department of Interior announced
funding for the launch of a national oral history project by the National Native American
Boarding School Healing Coalition (NABS) to document the experiences of Indian Boarding
School Survivors, and noted that a second report would be forthcoming.'”® This second and
final investigative report of the Federal Indian Boarding School Initiative was released on July
30, 2024."” The report noted that 973 deaths of Indigenous children at the Indian Board-
ing Schools were identified, along with 74 burial sites. Of these burial sites, 21 are unmarked.
The report recommended several reparation measures, including the issuance of an apology,
the creation of a national memorial to commemorate the children that died at the institu-
tions and education for the general public, the revitalization of Indigenous languages, and
an increase in investments to research and healing programs to address the legacy of intergen-
eration trauma. A bill to establish the Truth and Healing Commission on Indian Boarding

School Policies Act is currently before the US Senate.'?

A Comparative Analysis of State Approaches to Reparations

Of the States discussed above, Australia, Ireland, and the United States operated institu-
tions that directly led to the harm and death of children. In Guatemala, Peru, and Colombia,
people—particularly, Indigenous people—were harmed, killed, and disappeared by the
State or because of conflict between the State and other parties. While all these States have
acknowledged the existence of unmarked burials associated with wrongdoing, none have
prioritized exhumation, repatriation, or reburial in their reparation programs. This is the
case even where the existence of clandestine burials and unmarked graves is a significant
reason why the State has been required to provide reparations.'! In some countries, such as
the United States, these forensic investigations are just beginning. In Australia, there is grow-
ing public awareness of the existence of potential unmarked burials as Survivors continue to

speak out.''?
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While the circumstances leading to a need for reparations vary widely across countries, and
the approaches taken by States differ significantly, three common approaches are evident in
State-led reparations. First, States have taken a reactionary, incremental, or “ad hoc” approach
to reparations. Second, progress on reparations depends on the political will and legal and
economic priorities of the government in power. Third, reparations programs are designed
with government interests in mind, and these take precedence over the rights and needs of

Survivors.

Amnesty

Findings of genocide are always controversial, and some States have changed their position
on accepting these findings depending on the government in power. For example, Guatemala
has not consistently acknowledged the finding that their actions were genocidal—in fact,
being a victim of genocide is not considered under the State’s national reparations program
as grounds for seeking reparation.'”® Likewise, Aotearoa New Zealand’s public discourse
on reparations rarely includes any dialogue about genocide, despite the fact that the State’s

actions have led to the widespread loss of life and culture of Miori Peoples.

Amnesties'* can serve to protect State individual and institutional perpetrators, taking prece-
dence over victims’ right to justice. Recently, Guatemalan politics have shifted to favour
amnesty for perpetrators of human rights violations and genocide during the armed conflict.
There is currently political will to revise the national policy on reconciliation to allow greater
amnesty for those who have committed human rights violations during the armed conflict."
This change is the result of vigorous lobbying by the economic elite, former military lead-
ers, and others who would benefit from an amnesty."' Generally, the power imbalances and
inequalities brought to the fore by the internal armed conflict persist in Guatemala despite

the reparations program and are maintained through the granting of amnesty to State actors:

The structural problems that gave rise to the armed conflict persist:
racism, inequality, political participation and violence. The vast
majority of victims continue to live in extreme poverty and face great
obstacles to access to justice, reparation and citizen participation. In
addition, victims are constantly harassed and stigmatized by former
military, former civilian patrolmen and conservative groups interested
in imposing a policy of forgiveness, oblivion and impunity. These
groups systematically deny the facts of the past, present amnesty

initiatives to evade justice...and accuse victims of seecking money

through reparation.'”
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While these inequalities and power imbalances persist and while the government prioritizes
the political and legal interests of the elite over the rights of victims, substantive reparations

that foster reconciliation are not possible.

States Take an Ad Hoc Approach

Rather than formulating a comprehensive reparations program based on the needs expressed
by Survivors, States frequently have taken an ad hoc approach—that is, they have reacted
incrementally to Survivors’ demands for truth, justice, and accountability and have responded
to the resulting political and legal pressures only as they arise. In many cases, governments
only have responded when there is widespread criticism in the media or by the public. For
example, in Ireland, the minister of health did not respond to reports of infants and babies
being buried at the site of the Bon Secours Mother and Baby Home or initiated any repara-

tions until the press reported the finding of a mass grave of children’s remains.'*

States often have implemented partial reparations that address only certain aspects of an
injustice. A government may prioritize one-time monetary compensation over other forms
of reparations, such as commemoration or legal reforms. In Guatemala, for example, despite
calls by Survivors, families, courts, and international bodies for the State to fund initiatives
that symbolically recognize victims, construct monuments, establish days of recognition, or
strengthen laws that support and protect victims, the State’s reparation scheme has focused

on providing small one-time payments to victims and families."”

Itis also common for States to implement reparation measures inconsistently or sporadically.
In Australia, reparations to the Survivors of the Stolen Generations were enacted regionally,
with the timeline, nature, and extent of reparations offered by each Australian province and
territory varying widely. The State’s role in the Stolen Generations and the associated dispro-
portionate harm towards Indigenous Peoples has been recognized by the State since the late
1990s, yet some regions still have not implemented reparations programs.'** The earliest repa-
ration scheme was created in Tasmania in 2006 and offered only monetary compensation as
aform of restitution. Most recently, in March 2022, following a report from the Reparations
Steering Committee,' the province of Victoria began accepting applications for its Stolen
Generation Reparations Package.'” Generally, across provinces and territories, whether the
reparations scheme acknowledges the disproportionate harm experienced by Indigenous
children in institutions, and whether it extends beyond one-time monetary compensation to

include other forms of reparation, is inconsistent.
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Progress Depends on Governments’ Political Will

State-led reparations programs are subject to the government’s political, legal, and economic
agenda and priorities and driven by the political will (or lack thereof) of current State leaders.

They are, therefore, subject to change. Consider, for example, the situation in Peru:

The Peruvian government has taken significant steps to address the severe
and massive human rights violations committed during the country’s
internal armed conflict from 1980 to 2000.... However, efforts to hold
perpetrators accountable and satisfy the right of victims to reparations

have experienced less progress, with initial commitments hampered by

insufficient political will from successive administrations.'*

Notably, in 2013, the Peruvian government made efforts to lower the financial commitment
made by previous administrations to Survivors.'** Likewise, in Guatemala, the work of the
national reparations program has historically depended on political will. Under one govern-
ment, the program briefly funded burials for victims, including funds for interment, food for
people participating in the burial, and psychological support for families ahead of the ceremo-

nies.'?

However, the government has changed, and this is no longer common practice; rather,
the program currently prioritizes individual restitution as a form of reparation. Funding for
the national reparations program has also fluctuated between administrations, impacting the

scope of reparations available to victims.

In Australia, the government repealed its assimilative policies and moved towards reparations
in response to changes in public opinion following years of Indigenous-led advocacy. This
demonstrates how States may make improvements to their reparations approach when it is
politically desirable."* Progress on reparations may also be impacted by who holds leadership
positions within government. In the United States, for example, where the recent efforts to
document the history of Federal Indian Boarding Schools is being advanced largely due to the
efforts of Secretary of the Interior Deb Haaland.” As these examples demonstrate, the polit-
ical interests and goals of government leaders in power directly influence the State’s approach

to reparations or, indeed, whether reparations are provided at all.

Commitments to Apologies May Change over Time

Apologies are one form of reparation that are frequently issued by States for victims that have
been harmed by government’s laws, policies, and actions. The timing of an apology varies;
they are often in response to the recommendations of a commission or public inquiry but

may also be given beforehand or as part of a settlement agreement. Leaders of Guatemala,
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Australia, New Zealand, and Ireland have apologized for the State’s role in the harms experi-
enced by victims. Depending on the State, apologies may be made one time or on an ongoing
basis. In Australia in 2008, the prime minister at the time apologized on behalf of Parlia-
ment and noted the need for a, “comprehensive reparations scheme” and “more than a mere
apology.”*® In Ireland, Head of State Michedl Martin issued a statement and apology for the
harms suftered by victims at mother and baby homes."” New Zealand has issued apologies to
various communities based on recommendations of the Waitangi Tribunal. In each of these
cases, the apologies were only issued after commissions or public inquiries determined that

the State was at fault.

Apologies given by a government in power may sometimes be dismissed as unnecessary by
political leaders who succeed them. For example, in Guatemala, in 1999, President Alvaro
Arz apologized for the government’s actions during the internal armed conflict. However,
subsequent leaders have denied that genocide occurred and downplayed the apology.'** In the
view of many victims, these States have still not told the truth or accepted responsibility for
the atrocities and human rights violations committed against them that constitute genocide

and crimes against humanity.

State Interests Are Prioritized over Survivors’ Rights

Despite the legal and ethical obligations of States to provide reparations for human rights viola-
tions, States frequently prioritize their own interests over the rights and interests of Survivors.
First, States are generally interested in limiting their legal and financial liability for wrongdoing.
To this end, States may provide amnesty for perpetrators—in some cases, to hide government
culpability for genocide, crimes against humanity, and mass human rights violations. This lack
of accountability compromises justice for victims and Survivors. When Survivors and victims
pursue litigation successfully in the courts, States may view settlement agreements that include
some reparations as a timelier and less costly option. Second, as previously noted, when States
develop and implement reparations programs, they frequently ignore the knowledge and expe-
riences of Survivors and victims, particularly those of Indigenous Peoples, including women

and children, in terms of what reparations measures are required.

Limiting Legal and Financial Liability

In examining State-led reparations programs, States use several strategies to limit their legal
and financial liability, including negotiating reparations out of the courts, restricting eligibility
criteria and limiting monetary compensation, and marginalizing Survivors and victims through

alack of accessibility and inclusivity. Each of these strategies is discussed in more detail below.
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Negotiating Reparations out of the Courts

It is common for States to limit their legal and financial liabilities through national or
regional reparation programs but also by minimizing their financial obligations to victims.
This includes the defunding or underfunding of reparations programs and the funnelling
of Survivors’ legal claims away from the courts (where they may be awarded damages in high
amounts) towards reparations programs that offer comparatively lower amounts of compen-
sation. In Australia, after a landmark legal case awarded an individual plaintiff hundreds of
thousands of dollars in damages, a parliamentary committee recommended establishing a
reparations fund for the Stolen Generation that would be less expensive for the government
rather than resolving matters in court.”" National reparations programs also give the State

direct control over what reparations measures are offered.

Although litigation may result in higher damage awards, barriers exist within legal systems
that make litigation a difficult avenue for claimants. For example, in Australia, individual
Stolen Generations litigants have historically faced challenges in the courts, including statutes

of limitations, the inaccessibility of witnesses and records,'**

court concerns over “opening
floodgates,” and other technical legal barriers.'** In many cases, the law is not structured to the
victims’ advantage, as evidenced by the fact that numerous commissions have cited a need for

the strengthening or creation of laws to better protect and support victims.'**

In countries where victims more commonly seek reparations through judgments of the
court, problems arise when there are inadequate enforcement mechanisms to hold the State
accountable for the reparations they are ordered to provide. In Guatemala, for example,
several significant judgments have been made in the domestic courts, awarding groups of
Mayan Survivors various forms of compensation. In one case, the court ordered the Guatema-
lan State to do the following: create a national registry of victims of enforced disappearance;
comply with all recommended reparation measures; guarantee the safety of the subjects of
proceedings; establish a law supporting the search for disappeared persons; create a documen-
tary about the case; translate the sentence that perpetrators were given into Mayan languages;
create relevant scholarships; create a military decoration bearing the name of one of the
victims for army officials; offer rewards to those who provided information about the loca-
tion of clandestine cemeteries or unmarked burial locations; create a day in remembrance of
the disappeared children; and build monuments in commemoration of victims. These orders
have largely been ignored, and three convicted perpetrators of rape and enforced disappear-
ance were recently released by the courts.” Instead, the State has preferred to pay financial
compensation to victims and families; in response to some of these rulings, millions of dollars

have been paid to various communities."*
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Restricting Eligibility Criteria and Limiting Monetary Compensation

States have also established criteria restricting eligibility for reparations to a small propor-
tion of Survivors. In Ireland, the State’s redress program, based on recommendations of the
Final Report of the Commission of Investigation into Mother and Baby Homes" has been crit-
icized for establishing criteria for eligibility that enables only thirty-four thousand Survivors
to seek compensation (while more than sixty-eight thousand people are believed to have been
held at the State’s mother and baby homes)."** Likewise, in Guatemala, only approximately
thirty-two thousand of the two hundred thousand victims of the armed conflict have been
compensated through the national reparations program. Those who have been compen-
sated frequently receive compensation in extremely low amounts—sometimes as little as US
$500.1%

When States make material reparations to victims and/or their families in the form of mone-
tary compensation, it may be individual or collective and may or may not be accompanied by
other forms of reparation. The payment of funds, particularly through one-time payments
to individuals, is commonly preferred by States. In Guatemala, the national reparations
program provides one-time monetary payment as compensation for human rights violations
committed by the State during the armed conflict. Of those who have received compensation
through the program so far, the amount is frequently as low as approximately US $500 for the
loss of aloved one and up to a maximum of US $2,000-3,000, regardless of the severity of the
harms suffered."* Victims can also access reparations through a judgment by the Guatemalan
courts. However, as noted previously, while this sometimes results in the payment of mone-
tary compensation in compliance with the orders of the court, in many cases, those ordered to

pay do not comply, and there may be limited enforcement of the court orders.**!

Colombia has one of the largest reparations programs in the world and strongly emphasizes
economic measures. The State provides reparations largely through the Victims’ and Land

Restitution Law,'*

legislation created to consolidate reparation efforts."*® The law func-
tions in part to pay victims of serious human rights violations individual amounts based
on the nature of the harm suffered. Between 2009 and 2016, approximately US $4.6 billion
in compensation was paid to more than 580,000 victims."** Another US $25.1 million was

distributed to 4,000 victims through rulings of the State’s courts.'*

The program includes
other measures such as land restitution, humanitarian assistance for victims’ immediate
needs, funeral expenses, exemptions from mandatory military service, and guarantees that
child victims will receive health care and education. However, these forms of compensation
function less as distinct reparations measures because they focus on services that the State is

already obligated (and failing) to provide. Despite being one of the largest programs in the
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world in terms of how many people it aims to include, the program has been criticized for

using exclusionary criteria that bars many victims from access.'*

In Australia, particularly at the provincial and territorial level, governments have provided
individual, one-time payments to Survivors. While the amounts awarded vary according to
region, Survivors have been awarded or promised between AUS $20,000 and $100,000, with
some jurisdictions offering additional funds for funeral expenses. Generally, no symbolic repa-
rations are included in these programs. At the federal level, victims of child abuse in State-run
institutions may currently apply for payments of up to AUS $150,000. The National Redress
Scheme, which is not directed specifically towards Indigenous Survivors, also includes coun-
selling/psychological care and an optional personal apology or response from a, “senior

representative of the institution responsible.”™*

In Aotearoa New Zealand, while the Royal Commission of Inquiry into Abuse in Care has
recently issued recommendations on reparations to the government, the reparations program
was designed contrary to the Commission’s recommendations that it be Maori-led and
accessible to all Survivors. For Miori, broader collective material and symbolic reparations
for land dispossession have been made through the Waitangi Tribunal. Because the tribunal
found that the State had breached its treaty obligations to Miori, the government has admin-
istered billions of dollars in restitution and made apologies to different Maori iwi (tribes)
across Aotearoa New Zealand.*® A small percentage of land has also been returned to Miori;
however, the percentage of land returned has been often very low (sometimes as low as 1

percent of what was taken).'*’

In Ireland, the State recently passed the Mother and Baby Institutions Payment Scheme Act

into law."*°

This program sets aside €800 million for Survivors of mother and baby homes.
Thus far, in addition to the apology issued by the prime minister, Ireland’s reparations are
largely limited to this redress scheme and the ongoing investigations into mother and baby
homes. The State has been strongly criticized for this approach by Survivors and human
rights scholars, who have noted problems such as that the redress program requires Survi-
vors to waive legal rights in order to access payment; that it excludes many Survivors through
restrictive criteria, and that it fails to recognize the harms associated with the abuse of family
separation. The State has been called on to broaden the scope of its reparations to include
such measures as enabling access for Survivors to their personal data and records, fund-
ing record-holding institutions to increase the speed with which Survivors can receive their
personal information, improving access to the Mother and Baby Homes Commission of
Investigation’s archives, and creating a dedicated exhumation, identification, and reinterment

program for the remains of infants buried on institutional grounds.""
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Peru, by comparison, is an example of a reparations program that emphasizes non-monetary
aspects of reparations. The Comprehensive Reparations Plan consists of programs for collec-
tive reparation, individual economic reparations, educational and health reparations, housing
access programs, symbolic reparations programs, and a program for citizen’s rights to resti-
tution.’”> These programs were created with a holistic view towards reparation based on the
understanding that taking a more ad hoc approach that fails to meet Survivors’ needs renders
partial reparations ineffective. A partial reparations approach is seen by Survivors as empty
gestures.”* Therefore, these programs include symbolic, material, collective, and individual
reparations. However, the government has been criticized for failing to consult various advi-
sory bodies before establishing an individual monetary compensation framework that has

only awarded small one-time payments to Survivors and families.”*

As these comparative examples indicate, no reparations program is perfect. Focusing only
on individual monetary compensation does not address the collective harms that Survi-
vors have experienced. Conversely, providing only collective monetary compensation fails
to acknowledge the suffering of individuals and families. Finally, monetary compensation
alone cannot provide restitution for intergenerational harms such as loss of language, land,
and culture. The partial reparations that derive from taking an ad hoc or reactive incremen-
tal approach to reparations are therefore problematic. A more holistic and comprehensive
approach is required—one that respects and upholds Survivors’ rights and meets their

needs.

Marginalizing Survivors and Victims: Additional Barriers and Lack of
Accessibility and Inclusivity

When States develop and implement reparations programs, they frequently do so unilater-
ally, failing to consider the input of Survivors and victims, including Indigenous people. In
Guatemala, for example, the national reparations program was initially led by a team of repre-
sentatives, half of whom were victims. However, following disagreements about how the
program should operate, the leadership structure of the program was changed to be made
up entirely of Guatemalan public officials.”® In contrast, in Aotearoa New Zealand, State
reparations are based on the recommendations of the Waitangi Tribunal. Currently, half of
the tribunal members are Miori. Reparations proposed by the tribunal have been described
as, “restorative rather than compensatory” and as a compromise between what is owed and

what is economical for the Crown.!®

Other reparation programs fail to acknowledge the
distinctive circumstances and needs of groups who have been marginalized. In Australia, for

example, the recently established National Redress Scheme for those who experienced child
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sexual abuse in a State-run institution does not distinguish between Indigenous and non-In-
digenous applicants, even though Indigenous people were disproportionately placed in, and

harmed at, these institutions.””

State-led reparations frequently include measures thatare culturally inappropriate and warrant
criticism. New Zealand, for example, has made collective reparations to groups of Miori in
ways that ignore historic divisions between subtribal groups, thereby homogenizing commu-
nities.”*® In Guatemala, Survivors’ unique linguistic, location-based, and cultural needs have
been ignored. The government has minimized the importance of humanitarian forensics by
leaving exhumation, repatriation, dignification, and appropriate reburial to civil society orga-

nizations led largely by Indigenous Peoples, which are discussed later in this chapter.

As noted previously, Survivors and families are frequently prevented from accessing repara-
tion measures because of barriers created by the State. In addition to establishing restrictive
criteria for eligibility, States may require records that are difficult or impossible for claim-
ants to obtain. In Guatemala, for example, to access the national reparations program, family
members must provide certificates of death for their lost loved one. However, because they
were victims of enforced disappearances perpetrated by the State, many people do not have
proof that their loved one has died. In Ireland, the criteria of the State’s reparation program
have been criticized by Survivors as being too restrictive because they exclude a number of
groups of people, including, “boarded-out survivors that endured abuse [and] the children

who spent less than six months in the institutions.”"

In other cases, important information is unavailable in Indigenous languages, and the offices
where paperwork must be submitted in person are inaccessible.'*® By comparison, programs
where Survivors can submit documentation in person, by mail, or electronically are more
accessible.”" The existence of overlapping, inconsistent, or short-lived programs may also
be confusing. In Australia, for example, the federal reparations program exists alongside the
provincial and territorial programs, some of which have long since closed and others that are

still in development.

SURVIVORS AND FAMILIES TURN TO INTERNATIONAL BODIES
AND COURTS

Guatemala, Peru, and Colombia all rely on domestic courts to settle some matters of repa-
ration. This may create unique barriers for Indigenous Peoples. In Guatemala, for example,

it can be, “virtually impossible [for Indigenous victims] to participate in the criminal
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process because the judicial system is monolingual, slow and bureaucratic. In addition, the
victims live in distant places and need the help of a lawyer.”'¢* In some cases, Survivors and
victims have been able to turn to international bodies to monitor States’ progress through
the establishment of internal oversight organizations'®® or through rulings of international

courts.

There is now a substantive body of international criminal case law from the Inter-American
Court of Human Rights (IACtHR) dealing with collective reparations for Indigenous
communities. Inaseries of decisions, the IACtHR, “has granted ground-breaking reparations”
that include not only, “orders to investigate and punish those responsible for human rights
violations,” as reparations of truth, accountability, and justice, but also other forms of
reparations such as creating, “a genetic information system to permit identification for family
reunification, the identification of victim’s bodies so that the bodies could be properly buried”
as well as law reform, education, commemoration measures, and apologies.'** Of particular
interest, “in a number of cases of violations against [I]ndigenous peoples, the IACtHR has
requested States to take into account their traditions and customs in those public acts and to

translate the judgments into the relevant [IJndigenous language.” ¢

While the JACtHR has issued rulings that broaden the scope of reparations, States may be
unwilling to comply with the court’s orders, particularly if the court’s authority is not recog-
nized by the State. Governments may also lack the financial means or political will to adopt
the reparations measures recommended by the court.** In Guatemala, for example, “victims
have accessed the Inter-American system with the hope of attaining justice and ensuring that
the State assume responsibility for the crimes, but the State apparently does not consider
it important and does not comply with its international commitments.”" In contrast, by
complying with the court’s ruling, Peru, “gave an important signal of political will and respect

for the international obligations of the State, including reparations.”¢

Although this section has critiqued the various reparations programs in several countries, the
intent is not to detract from the importance of reparations. For those who have received repa-
rations in various forms, the most important criteria for measuring their success are whether
Survivors, victims, and their families are satisfied with the results. Viewed through a critical
lens, important lessons about barriers and best practices can be used to inform the creation
of an Indigenous-led Reparations Framework in the context of the missing and disappeared

children and unmarked burials in Canada.
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A Holistic Approach: The Impact of Indigenous and Family
Advocacy in Reparations Processes in Guatemala and
Colombia

Two examples of Indigenous-led, trauma-informed, Survivor- and victim-centred
reparations processes are highlighted here. While the contexts in which they func-
tion are very different, they provide valuable insights and practical experience
relating to the search and recovery work that is occurring across Turtle Island. Both
demonstrate anti-colonial approaches and emerging practices based on Indige-
nous criteria for the process of searching for, recovering, and commemorating

loved ones who were victims of enforced disappearances.

The Forensic Anthropology Foundation of Guatemala (FAFG)

The FAFG is a restorative justice foundation that applies forensic techniques
to investigate, identify, and exhume victims of Guatemala’s armed conflict.'?
This involves searching for clandestine burials and using forensic techniques and
genetic testing to recover and identify the people buried there. The FAFG has
operated since 1997 to reunite families with their lost loved ones and to contribute
to the evidentiary record of the crimes committed by the State.”® As of 2023, it has
recovered more than eight thousand bodies and identified more than thirty-eight
hundred victims. At one site, the FAFG found 558 bones in four graves, and about
16 percent of the remains were of children. Many showed evidence of torture and

execution.”

A major part of the FAFG’s work is to help recover murdered and disappeared
family members of Mayan communities, and the organization has close ties with
victims’ groups and advocates. As a result, the FAFG’s practices and methodol-
ogy are deeply informed by Mayan teachings and beliefs. According to the FAFG's
director, Fredy Peccerelli, “the Maya Cosmovision is respected throughout all the
forensic processes, as required by the family and the community.””? This includes
ceremonies prior to any forensic action being initiated, recognition of how digging
into the earth transforms landscapes and impacts Madre Tierra (Mother Earth),

ceremonies to express gratitude towards Madre Tierra, appropriate offerings, and
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the meaningful integration of Mayan ways of knowing, including evidence shared
in dreams. The dignification of victims is another important aspect of the FAFG's

work:

Each identification creates new opportunities for justice and reparations
based on the decision of the family. The impact is most felt by the family
when the FAFG returns the skeletal remains of an identified person to their
family. An FAFG expert carefully assembles the bones anatomically in the
casket, often in new clothing and alongside offerings for their loved one, so
they can give them a dignified burial according to their cultural rites and

practices.”?

The FAFG’s work also involves the collection and preservation of life history inter-
views from Survivors, which document the entire life of Survivors and contribute
to public education, historical memory, memorialization, and Mayan identity.”
The San Juan Comalapa Memorial for Victims of Enforced Disappearance, for
example, involved the dignified reburial of recovered victims in graves that were
consistent with Mayan ceremonial practice and also enabled the FAFG team to
continue their forensic investigation. The memorial is considered “living” in the
sense that the FAFG’s ongoing work to investigate the disappeared interred there
transforms it by adding to the known history.”® This kind of collaboration between
investigators and communities is key to reparation as truth, accountability, and
justice, “In a context of lasting impunity, forensic processes are most successful
when they are inclusive and responsive to the families’ needs for truth and justice.
Although it is a forensic, criminal investigation, the families should always identify

with and feel included in the process.””

The identification of victims done by the FAFG, and the associated closure brought
to families, is an important aspect of reparation as Survivors have reiterated that
monetary compensation is only one part of the State’s obligation to victims and
their families. The creation of an accurate history, as well as accountability and
acknowledgement by the State, is necessary.”” Knowing the whereabouts of disap-
peared loved ones is considered a critical aspect of the right to truth. It should be
noted that the Guatemalan government is not responsible for these exnumations.

The work being done by the FAFG is being conducted independently.”® The FAFG’s
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work is a powerful tool for justice, and its effectiveness lies in its strong ties to the
Mayan communities with whom the FAFG has earned trust over many years. This
has shaped the FAFG's methodology and practices as it works with families and
communities to restore human dignity to their relatives by guiding forensic inves-
tigations and conducting ceremonies according to Mayan laws and customary

funerary beliefs and practices.

The Committee for the Rights of the Victims of Bojayd,
Colombia

In 2002 in Colombia, 119 civilians were killed as casualties of the internal armed
conflict in an act now known as the Bojayd massacre. Many of the victims of this
massacre, who were mainly Afro-Colombian and Indigenous, were not buried
properly because Survivors had to flee the ongoing conflict. Survivors were unable
to properly mourn their loved ones without the completion of important ceremo-
nies and burial practices. The Committee for the Rights of the Victims of Bojayd
is led by the family members of those who were killed in the Bojayd massacre. The
committee has worked to identify, care for, and properly bury their killed loved
ones. After years of lobbying the Colombian State and communicating with inter-
national justice organizations, the committee has developed and implemented an
approach towards exhumation and reburial that combines ancestral knowledge,
cultural autonomy, and forensic investigation. In doing so, the committee has
demonstrated how Indigenous-led processes can incorporate their own cultural

values and spiritual beliefs into the reparations process.”’

The forensic process in Bojayd involved the recovery of the remains of 102
people and excavations across multiple sites. In addition to working to secure
a commitment from the Colombian government for forensic investigation to
occur, the committee listened to Elders and Knowledge Holders from both the
Afro-Colombian and Indigenous communities and then developed a process for
integrating forensic procedures with traditional spiritual and ceremonial practices
for caring for the dead. They established respectful methods for recording the
process and for memorialization. Elders and Knowledge Holders instructed
scientists in cultural funerary practices, rituals were conducted throughout the
forensic process, and the work of the forensic experts was accompanied by prayers
and song. The committee also worked to identify and restore the dignity and

personhood of the loved one who had died by recalling the names of the death
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through rituals, creating life histories of victims by interviewing family members,

and collecting records, including through storytelling sessions.'®©

Pilar Riano Alcald, a Colombian Canadian scholar who worked with the commu-
nities, has explained that the process of recovering, reburying, and memorializing
those lost in the Bojayd massacre is significant. She notes that it is the first process
in Colombia to, “incorporate the recognition of the cultural and political auton-
omy and self-determination of Black and Indigenous communities in exhumation,
identification and burial processes that seek to respond to communities’ standards
of comprehensive reparation and restitution of dignity, their ancestral knowledges
and practices to care for the dead.”® Survivors worldwide have emphasized the
recovery of the dead as an important aspect of reparations. Yet forensic inves-
tigative procedures and practices are distinctly Western and frequently do not
honour communities’ beliefs and desires relating to death, exhumation, and buri-
al.®2The work of the committee to combine cultural and ancestral knowledge with
science is significant as it demonstrates how the process of forensic investigation,
when guided by Indigenous and Black Peoples’ wisdom, can be an anti-colonial
act of resistance and reclamation. Alcald describes this process as a combination

of scientific and cultural knowledge:

The process is evidence of work to decolonize transitional policies through
enrichment of forensic and judicial protocols with local ways of dealing
with death and spirits.... Scientific knowledge and mortuary knowledge
met in a creative and sometimes conflictive tension that managed to
promote measures of satisfaction for the survivors and relatives while
transforming the logics of participation by actively involving the extended
family, cantadoras, rezanderos [those leading the prayers for the dead
during funerary and rituals], midwives, traditional Emberd doctors, as well
as local leaders and authorities. The story is one of the living restoring the
identity and memory of their loved ones and memorializing their presence
as an integral component of a scientific, reparative and truth-seeking

process.”8

Both the FAFG’s work with Mayan families and communities in Guatemala and
the Committee for the Rights of the Victims of Bojayd’s work in Colombia demon-
strate how Indigenous and community-based laws, processes, and protocols can

be respected and included within reparations processes.
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THE NEED FOR A NEW APPROACH TO REPARATIONS FOR
INDIGENOUS PEOPLES WITHIN CANADA

It is important to remember that Survivors, Indigenous families, and communities are not
only victims of human rights violations but also holders of inherent, Treaty, constitutional,
and human rights. They must have decision-making powers in the development and imple-
mentation of the Reparations Framework for locating, recovering, and commemorating the
missing and disappeared children and unmarked burials. The Reparations Framework must
be governed by the UN Declaration and Indigenous laws. For this reason, the work of the
UN Expert Mechanism on the Rights of Indigenous Peoples and the TRC are particularly

instructive.

UN Expert Mechanism on the Rights of Indigenous Peoples:
Recognition, Reparations, and Reconciliation

In a 2019 study focusing on how the concepts of recognition, reparations, and reconcili-
ation should be linked to the implementation of the UN Declaration, the UN Expert
Mechanism on the Rights of Indigenous Peoples made three overarching conclusions and

recommendations:

1. The United Nations Declaration on the Rights of Indigenous Peoples should
be the main framework for recognition, reparation and reconciliation.
Recognition of [IJndigenous [P]eoples, as well as reparation and reconciliation
relating to past and current injustices, are essential elements for the effective
implementation of the Declaration. Likewise, the Declaration itself is an

instrument to pursue recognition, reparations and reconciliation.

2. Any process of reparation and reconciliation must be approached from
an [I]ndigenous perspective, taking into account cultural specificities,
including the spiritual connection of [I]ndigenous [P]eoples to their lands,
their traditions related to identifying and healing injuries and their right to

participate fully and effectively in decision-making.

3. Indigenous [P]eoples view recognition, reparation and reconciliation as a
means of addressing colonization and its long-term effects and of overcoming
challenges with deep historical roots. In this regard, recognition of the right
of [I]ndigenous [P]eoples to self-determination (including free, prior and
informed consent), their rights to autonomy and political participation, their

claims to their lands and the recognition of [I]ndigenous juridical systems
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and customary laws should be considered an essential part of recognition,

reparation and reconciliation.'®*

The report also emphasized that, “in devising, implementing and evaluating reparation and
reconciliation initiatives, [I]ndigenous [P]eoples and States should bear in mind that the
process is as important as the outcome.”® In addition, “a crucial factor in the success of
reconciliation and reparation initiatives is the incorporation of [I]ndigenous perspectives at
all stages and the full and effective participation of [I]ndigenous [P]eoples, which is essential

if these processes are to have a successful, legitimate outcome.”*

Two other report findings are particularly relevant to the search and recovery work underway

here in Canada:

From an [I]ndigenous [Pleoples’ perspective, given their spiritual
connections with their lands and territories, monetary reparation may
not, on its own, provide sufficient redress and reconciliation. The limits
of monetary payment are of course readily apparent when it comes

to injuries such as genocide or the removal of children, for which no

amount of money could ever compensate.'’

Survivors, Indigenous families, and communities have made this same point many times.
This is why other forms of reparations, including accountability and access to justice, which

may be an outcome of the truth-finding process, are so essential.
Finally, the UN Expert Mechanism on the Rights of Indigenous Peoples found that:

The question of reparations can be particularly controversial....
[Therefore] it is ... of paramount importance to address [I]ndigenous
concepts of recognition, reparation and reconciliation. These are often

based on [I]ndigenous [P]eoples’ understanding of harm and trust and

have individual and collective dimensions.'®®

Survivors, Indigenous families, and communities may hold different views about the appro-
priate form of reparations, including decisions relating to the exhumation and repatriation
of the children. Indigenous communities across Turtle Island are now having these difficult
conversations, relying on their own laws, ceremonies, and healing practices to care for each
other as they search for truth. Conversations between and within communities is the most
effective way to determine the appropriate path forward, including what form of reparations

are required to support the truth-finding process and search and recovery work.
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What Did the TRC Say About the Need for Reparations and
Reconciliation Based on Indigenous Laws and Indigenous Rights?

Prior to the /RSSA, which established the TRC, Survivors had already identified the need for
Indigenous forms of reparations and reconciliation. This was evident in the litigation leading
up to negotiating the /RSSA. Legal scholar Kathleen Mahoney, who was also the chief nego-
tiator for the AFN during the /RSSA4 negotiations, notes that principles of Indigenous laws

informed the reparations measures that were included:

Without [I]ndigenous principles forming the foundation of the
IRSSA, there would have been no relaxation of proof and limitation
requirements, no adjudicated hearings, no healing funds, no Truth
and Reconciliation Commission, no 94 Calls to Action, no $1.9B
payment for loss of language and culture and loss of family life, no
advance payment for the elderly, no reparations to commemorate
deceased survivors, no intergenerational reparations for education and
community development, no research center and no public apologies
from Canada or the churches. The process would have been governed
by British common law rules and precedent with no meaningful

[I]ndigenous participation, ceremonies, or culturally appropriate

t.189

health suppor

As a result, Indigenous laws were also integral to the TRC’s Mandate, directing the Commis-
sion to use both Western social sciences and Indigenous oral methodologies in gathering
statements and conducting research; to recognize the significance of Indigenous oral and
legal traditions in exercising its duties; to honour the Indigenous legal principle of witnessing
in its activities; and to conduct the ceremonial transfer of knowledge at the TRC’s national
and community events."” The TRC made Indigenous laws central to its work, observing

that:

Sacred ceremony has always been at the heart of Indigenous cultures,
law, and political life. When ceremonies were outlawed by the federal
government, they were hidden away until the law was repealed.
Historically, and to a certain degree, even at present, Indigenous
ceremonies that create community bonds, sanctify laws, and ratify
Treaty making have been misunderstood, disrespected, and disregarded

by Canada. These ceremonies must now be recognized and honoured as

an integral, vital, and ongoing dimension of the truth and reconciliation
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process.... The Commission intentionally made ceremonies the spiritual
and ethical framework of our public education work, creating a safe

space for sharing life stories and bearing testimonial witness to the past

for the future.!”!

The TRC made Indigenous laws, which have been recognized by the Supreme Court of
Canada, central to the reconciliation framework, concluding that, “reconciliation will be diffi-
cult to achieve until Indigenous peoples’ own traditions for uncovering truth and enhancing
reconciliation are embraced as an essential part of the ongoing process of truth determina-

tion, dispute resolution, and reconciliation.”*”*

The TRC investigated the systemic and intergenerational abuse in the Indian Residential
School System as mass human rights violations that must be remedied in ways that protect
and uphold Indigenous Peoples’ rights and legal systems. In 2015, the Commission called
for Canada to fully adopt and implement the UN Declaration as the framework for recon-
ciliation. The TRC issued 94 Calls to Action that make achieving reconciliation contingent
on implementing Indigenous Peoples’ rights of self-determination. Seen as a bold move to
address the ongoing legacy of colonialism, Anishnaabe scholar Sheryl Lightfoot, the current
Chair of the UN Expert Mechanism on the Rights of Indigenous Peoples, said that basing
reconciliation on the recognition and implementation of Indigenous rights sets a new inter-
national benchmark for, “any society seeking reconciliation with Indigenous Peoples through

truth and reconciliation processes.””?

Three Articles of the UN Declaration That Relate to the
Right to Reparations for Mass Human Rights Violations in
Accordance with Indigenous Laws

Article 8:

1. Indigenous [P]eoples and individuals have the right not to be sub-

jected to forced assimilation or destruction of their culture;

2. States shall provide effective mechanisms for prevention of, and

redress for:

(a) Any action which has the aim or effect of depriving them of their

integrity as distinct peoples, or of their cultural values or ethnic

identities;
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(b) Any action which has the aim or effect of dispossessing them of

their lands, territories or resources;

(c) Any form of forced population transfer which has the aim or

effect of violating or undermining any of their rights;
(d) Any form of forced assimilation or integration;

(e) Any form of propaganda designed to promote racial or ethnic

discrimination against them.
Article 11:

2. States shall provide redress through effective mechanisms, which
may include restitution, developed in conjunction with [IIndige-
nous [Pleoples, with respect to their cultural, intellectual, religious
and spiritual property taken without their free, prior and informed

consent or in violation of their laws, traditions and customs.
Article 40:

Indigenous [Pleoples have the right to access to and prompt decision
through just and fair procedures for the resolution of conflicts and
disputes with States or other Parties, as well as to effective remedies for all
infringements of their individual and collective rights. Such a decision shall
give due consideration to the customs, traditions, rules and legal systems

of the [I]Jndigenous peoples concerned and international human rights.

The TRC emphasized the importance of reparations not only to reconciliation but also to

repairing the relationship between Indigenous Peoples and Canadians:

The Commission defines reconciliation as an ongoing process of
establishing and maintaining respectful relationships. A critical part
of this process involves repairing damaged trust by making apologies,
providing individual and collective reparations, and following through
with concrete actions that demonstrate real societal change. Establishing
respectful relationships also requires the revitalization of Indigenous
law and legal traditions. It is important that all Canadians understand
how traditional First Nations, Inuit, and Métis approaches to resolving

conflict, repairing harm, and restoring relationships can inform the

reconciliation process."*
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Relying solely on Western law and reparative models of truth-finding, accountability, and
justice is inadequate for Indigenous Peoples; these models fail to uphold Indigenous legal
principles and criteria for determining truths, repairing harms, restoring well-being, and

creating respectful, peaceful relationships. As Cree legal scholar Val Napoleon notes:

Indigenous law ... is a fundamental aspect of being collectively and
individually self-determining as peoples. Indigenous law is about
building citizenship, responsibility in governance, challenging internal
and external oppressions, safety and protection, lands and resources,
and external political relations with other Indigenous peoples and the

State.'”

Indigenous laws are compatible with international reparations principles of taking respon-
sibility, acknowledging wrongdoing, repairing harms, restoring relationships between

individuals, families, and communities, and preventing further harm.

The TRC’s approach confirms a long-known truth: Indigenous Peoples are in the best place
to determine, in accordance with their laws and protocols, what is appropriate for truth-
finding, accountability, and justice and the best way to honour the missing and disappeared
children and protect the unmarked burials. Indigenous laws must therefore inform new

Canadian legislation, policies, and regulations to accomplish this goal.

INDIGENOUS LAWS, PRINCIPLES, AND PRACTICES OF
REPARATION: ACKNOWLEDGING HARMS, REPAIRING TRUST,
AND MAKING RESTITUTION

There can be no pan-Indigenous approach to reparations because every Indigenous Nation
has, “its own culturally-specific laws that are enacted, validated, and enforced through proto-
cols and ceremonies that are uniquely their own.”” The TRC’s Final Report highlights some
representative examples of Indigenous laws of the Haudenosaunee, Cree, Inuit, Mi’kmag,
Meétis, Tlingit, Anishinaabe, Hul'q'umi’num, and Gitxsan Peoples and framed its discussion
of reparations in the language of reconciliation.”” Indigenous laws and principles of relation-
ality can inform the reparations process relating to the missing and disappeared children and
unmarked burials. The examples in the section below are by no means full accounts of these
complex legal systems. Rather, they provide insight into, “the breadth, scope, and richness of
Indigenous law and its potential for justice, healing, and reconciliation” to inform how repa-

rations can effectively be designed in accordance with Indigenous criteria."
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Cree political scientist Kiera Ladner rejects settler-centred cultural and legal concepts that frame
apology and reconciliation as an endpoint rather than as an ongoing process of acknowledging
harms, repairing damaged trust, and making restitution to establish mutually respectful rela-
tionships. She points out that, “reconciliation begins, not ends, with acknowledging the past
and ‘saying I'm sorry.” It extends beyond the act of forgiveness. It is an ongoing national proj-
ect.... It is a political project. It is a social project. It is a legal project. It is a historical project.
Itis a language project.”™” Drawing on Niitsitapi (Blackfoot Confederacy), Anishinaabe, and
Haudenosaunee stories of transformative reconciliation, she notes that, “the stories all demon-
strate that reconciliation is set in motion by humans working to transform their nations and

their relations with ‘other.” Human agency is key to effecting reconciliation.”**

For over three decades, Survivors and Indigenous leaders have advocated for accountability
and justice for the atrocities and human rights violations associated with the Indian Resi-
dential School System. Following the criteria of their own laws, ceremonies, and protocols,
Indigenous Peoples continue to advocate for more robust forms of apology, reparation, and
reconciliation from governments, churches, and other institutions complicit in acts of settler
colonial violence and genocide. The TRC found that Canada has much to learn from Indige-
nous Peoples about how to apologize and make restitution for harms according to Indigenous
legal criteria but that it must also respect that, “the decision to use Indigenous laws, protocols,
and ceremonies to pursue reconciliation must rest with each Indigenous nation as self-deter-

mining peoples.”*"*

Atits heart, the reparations process in settler colonial contexts is relational. As Cree-Saulteaux
scholar Gina Starblanket and Ojibwe scholar Heidi Kiiwetinepinesiik Stark point out,
“attention to relationality enables us to see how colonialism is always in relationship. It is
not some abstract logic that operates outside of people. It is structural, but it is also a process
that is dynamic, interactive, and fluid.”*” As explained later, in Chapter 6, the legal systems
of many different Indigenous Nations emphasize the reciprocal nature and interdependence
of relationships between humans and other entities and life forms. The principle of taking
responsibility for wrongdoing, acknowledging harms, making apologies, and providing
restitution is central to many Indigenous legal systems and is worth repeating and expanding

on here, drawing on the findings of the TRC’s Final Report:

Mi’kmagq legal principles include taking responsibility for harmful actions,
providing restitution to those harmed and developing empathy towards
victims.*” Under Mi’kmagq laws, “the most serious cases of harm are dealt
with by the Kji Keptin [Grand Captain] and/or the Grand Council.... Before

the terms of a formal apology can be developed, extensive discussions must
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take place with respected leaders and Elders to reach decisions about how
best to respond to a harm that has occurred.... Although remedial actions
have to take place at a national level between governments, institutions and
Aboriginal peoples, reconciliation must also move through communities

and families for it to be most effective.”?%

Cree legal principles include acknowledging responsibility for harms caused.
This acknowledgement requires corresponding action, such as making
restitution or paying compensation to the person harmed or their family,*”
“When actions must be taken to facilitate reconciliation, Cree people
often gather in circles to conduct such business.... [Clircles are critically
important in working towards reconciliation within Cree law ... including
prayer circles, talking circles, and healing circles [that] can be activated when
someone is unbalanced and does something harmful. These circles provide
a place where such people can discuss the causes and consequences of their
actions with family members, Cree Elders, leaders, and medicine people in

an attempt to restore balance in their lives and within their communities.”

Anishinaabe Peoples have laws relating to apology, restitution, and
reconciliation, including the Seven Grandfather and Grandmother
Teachings: “These laws encourage Anishinaabe peoples to live in accordance
with  nibwaakaawin (wisdom), zaagiidiwin (love), mnaadendiwin
(respect), aakwaadiziwin  (courage), dbaadendiziwin  (humility),
gwekwaadiziwin (honesty), and debwewin (truth).... [These] Teachings
are highlighted when people gather in ceremonies ... Asemaa (tobacco)
is a sacred plant offered at the beginning of such events as an expression
of gratitude, modesty, humility, and meekness.... [I]t could be instructive
to regard apologies as having a constitutional dimension—constituting
who we are as human beings and who we are as a nation-state ... they are
an important part of Anishinaabe reconciliation in many settings.... When
tobacco is offered and a pipe is used in its transmission, the tobacco becomes
a vehicle for reconciliation between those who participate, as occurred in

Treaties.”?””

In Inuit societies, there are processes for a gathering, which may include a
feast where everyone expresses their view on what went wrong and what
should be done to resolve the problem. The person who caused the harm

is confronted with the harm done to others through their decisions and
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actions: “People cannot apologize, nor can a community move towards
reconciliation, until wrongdoers have both fully heard about and honestly
confronted and acknowledged the harm they caused to others.... There is
also an important place for feasting, singing, and recounting past harms,
which can help the parties learn how to address past and present harms and
avoid future wrongdoing.... In this light, Inuit law can serve as a significant
resource in meeting present needs, particularly in relation to apologies,

restitution, and reconciliation.”?%

Meétis law is based on legal principles that focus on reconciling relationships
not through punitive measures but, rather, by having those whose actions
have harmed others make amends to address these harms or losses to restore
balance. Métis law is consensus based and “a forum must have the protocols
in place to call on the learned, the keepers of wisdom concerning every
aspect of life. This provides the civil order that has to be maintained. The
knowledgeable people—“Ahneegay-kaashigakick”—come to give of their
expertise. Then within the community forum people agree by consensus
what the advice means in terms of community and family action.... In the
broader context of reconciliation, Métis law, like other Indigenous legal
traditions, can also inform a wide range of Aboriginal-Crown alternative
dispute resolution and negotiation processesinvolving Treaty and Aboriginal
rights, land claims and resource use conflicts.”” Métis legal principles could
be applied to an apology-making and reparation process with Canada and
the churches to address harms and human rights violations relating to the

Indian Residential School System.

The Teslin Tlingit of the Yukon have enacted some of their laws and
authority through legislation. As suggested in the TRC’s Final Report, the
legal principles that guide the Peacemaker Court and Justice Council Act,*"
could be interpreted to guide Canada’s attempts to reconcile with the
Tlingit and other Indigenous Peoples and could be applied to an apology

for the harms associated with the Indian Residential School System:

The Act as a whole suggests that the best forums for reconciliation
are Indigenous-based. Thus the Canadian government might follow
up on its formal apology by working with various Aboriginal groups

to apologize in an Indigenous forum. Subsection (a) of the Act

suggests that such apologies and other activities should ‘be guided
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by the values of respect, integrity, honesty, and responsibility,” as
interpreted by Aboriginal people.... Since all members of society—
from Elders to adults, youth, and children—are valued, a harm that

affects them all should be rectified in a way that involves as many of
211

them as possible.

Much like Canadian laws, Indigenous laws are living traditions that adapt to changing
circumstances over time.”"> As Cree legal scholar Val Napoleon and Hadley Friedland point
out, “Indigenous law ... is not just belief, behaviour, morality, or a way of being—rather, it
is a public, reasoned and transparent process that people can actually use in real life.”* For
example, Michi Saagiig Nishnaabeg scholar, writer, and artist Leanne Betasamosake Simpson
notes that, “from a Nishnaabeg theoretical and legal perspective, regeneration or restoration
is at the core of re-balancing relationships.” In practice, this requires wrongdoers to publicly
accept full responsibility for their actions in the presence of those they have harmed. Simp-

son explains that:

In the case of state-perpetuated residential schools, the tables would be
turned in a Nishnaabeg legal system. The survivors would have agency,
decision-making power, and the power to decide restorative measures....
Imagine government officials, church officials, nuns, priests and teachers
from a particular residential school in a circle with the people that had
survived their sexual, physical, emotional and spiritual abuse. This is
a fundamentally different power relationship between perpetrators of
violence and survivors of that violence, where the abusers must face

the full impact of their actions ... [and] the community maintains the

authority to make that individual accountable for future wrongs.

Within Gitxsan laws, as part of an apology in a haldim guutxws (shame or cleansing feast)
for wrongdoing,*"> Napoleon notes that there is a system of compensation known as xszzsxw
whereby “one House relinquishes wealth, names, crests or territory to repay an offence
committed against another House,” which is intended more to address the “disquiet felt by
the other party than to replace the lost value.””* When a harm has been perpetrated, the
combination of the feast and the xszZsxw serves to acknowledge the loss of the other party and

show the taking of responsibility for it.*"”

In one instance, the Gitxsan applied their own laws to addressing the harms and ongoing
impacts of the Indian Residential School System in a way that was Survivor centred and called
Canada and the United Church publicly to account. In 2004, the federal government and
United Church were supported by Gitxsan Elders, Survivors, and Hereditary Chiefs to hosta
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Welcome Home and Apology Feast for the Gitxsan Survivors of the Edmonton Indian Resi-
dential School:

That two non-Indigenous institutions served as hosts for this feast
demonstrates the applied and living nature of Indigenous law; the Gitxsan
adapted their customary feasting protocols creatively to allow these
institutions to apologize for their actions in running residential schools.
These changes in protocol were carefully negotiated in advance to ensure
that Canada and the United Church operated in accordance with Gitxsan

law ... the apology became part of the oral history record of Gitxsan law.

Those who attended the ceremony witnessed how Gitxsan law
provided an opportunity to begin repairing the relationship between
the Gitxsan peoples, the Crown, and the church. Government and
church representatives worked directly with Survivors, Elders, and
Hereditary Chiefs for many weeks to prepare for the feast and fulfill
their responsibilities as hosts. Working together at the community
level enabled all those involved to begin to develop a different kind of
relationship—one based on mutual respect and empathy. The feast hall

created a space where Survivors’ experiences were acknowledged and
218

where they were honoured and welcomed back into the community.

Writing about the bah’lats (potlatch) of the Ned’u’ten (Lake Babine Nation in northern Brit-
ish Columbia), Ned'u’ten legal scholar June McCue describes how Canada would have to
apologize and make reparations according to Ned’u’ten laws to restore the honour of the

Crown:

The Ned’u’ten have ways for bringing order and respect back to
deeneza and dzakaza clan members and clans that have shamed their
names through disrespectful conduct, violations of bah’lats protocols,
Ned’u’ten law and customs.””... The purpose of the shaming bah’lats
is to show regret and to apologize; to acknowledge wrongdoing and to
make it right again. Payment is given in retribution for the wrongdoing.
Through retribution, social relations are brought back into balance
and will remain so because the wrongdoing is to be forgotten and never

mentioned again.*

Although Canada does not have a name in the bah’lats (potlatch)

context, ithas brought shame to its name through its conduct to oppress,

colonize, and dispossess the Ned’u’ten.... To remedy this behaviour and
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to create respectful relations between Canada and the Ned’u’ten, the
shaming bah’lats can be used.... In the bah’lats Canada’s colonizing
record would be heard by the Ned’u’ten. Canada would acknowledge
this wrongdoing, make apologies, and be prepared to compensate or
retribute the Ned’u’ten for such conduct with gifts. It may take a series
of bah’lats for Canada to bring respect to its name.... With numerous
bah’lats taking place, Canada will acquire an understanding of its
workings. Canada and the Ned’u’ten will also feast together, sharing
food from the land, thereby creating harmonious relations, as well as
the language of the people. Once the Ned’u’ten are satisfied with the

acknowledgment, apology, and gifts required to de-shame Canada’s
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name ... the process will begin to “wipe Canada’s name clean.

In thinking about what Canada and the churches must make reparations for in relation to
the missing and disappeared children and unmarked burials, it is important to consider how
their actions of cultural and spiritual violence disrupted Indigenous laws, ceremonies, and
protocols associated with the deaths, burials, and memorialization of family and commu-
nity members. The Ned’u’ten, for example, hold funeral bah’lats like many other Indigenous
Nations in British Columbia where, “the feasting and the potlatch system have been used for
millennia as political and legal mechanisms for addressing harms in a way that enables people
to obtain a measure of justice and that restores relationships.””* As women’s studies scholar
Jo-Anne Fiske and Betty Patrick (former Chief of Lake Babine Nation) explain:

Funeral feasts are central to the cultural identity of the Babine.... The
clans gather with gifts and czs (down feathers) to “take the pain away.”
Feathers, “like a sympathy card,” wipe their tears away by demonstrating
shared sorrow and support... Mourning rituals preceding and
following the church funeral and balhats are also rooted in the past.
The mourning period is described in phrases that convey the notion of
“sitting at the grave” or “crying over the grave.”... Ata funeral balhats, all
of the deceased’s personal debts are cleared.... After debt payments are
completed, money is then collected from the deceased’s clan members.
This money is redistributed to pay the funeral workers. It is the
practice to bury all Babine according to the traditions of the balhats....
Community members who lived and died elsewhere are returned to the
village. Even kin who were adopted out at childhood and who were not

well known to the family are brought home to rest in the community’s

cemetery.... According to balhats traditions, mourning ended with a
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memorial balhats, at which the successor might raise a carved pole in
honour of the dead. Today as in the past, the memorial balhats, now
called the headstone balhats, frees the bereaved from their grief and
prepares them to re-enter community life.... The headstone potlatch
is the most elaborate of all balhats events. It signifies the transition in

status of the deceased, the mourners, and the deceased’s successor.??

The family and clan members of the missing and disappeared Ned’u’ten children who died in
the Indian Residential School System and whose burial places are unknown have been unable

to hold bah’lats for them. They have been unable to bring them home.

At several National Gatherings, Haudenosaunee Elders and Knowledge Keepers spoke about
Haudenosaunee laws and the importance of the Condolence Ceremony. At the Toronto
National Gathering in March 2023, Mohawk Elder and Knowledge Keeper Tom Porter
offered an opening prayer using the metaphors of the Condolence Ceremony for those who

are grieving for the missing and disappeared children. He said:

In your village or community as in mine, we have lost our relatives, and
we have to grieve them and mourn them. Sometimes when you carry
that there are tears in your eye and grief in your mind and it gets heavy.
Sometimes things get confused because the dust of death is on your
mind.... In the big beautiful blue sky, I brush your ears and remove the
dust of death from your ears. So tomorrow when you open your door
you will hear the voices of your brothers and sisters again.... From the
very beautiful blue sky we take the soft tear, like a beautiful deer’s cotton
... I will take this and wipe the tears from your eyes.... From the beautiful
blue sky, I will take the beautiful blue water and you will drink it and it
will dislodge that grief and sadness, and now tomorrow when you open
the door of your house, you will be able to talk without crying and you

will be able to eat the food and it will go down and you will have life.”*

The Haudenosaunee Peoples (Iroquois Confederacy or Six Nations) live in political alliance
under the Great Law of Peace and have used the Condolence Ceremony in Treaty diplomacy
for thousands of years. Their ongoing history of diplomacy and treaty making is recorded in

Wampum Belts that are adapted over time to meet changing circumstances. The TRC noted:

In the late twentieth century, Hatabtsikrebtha’ (“he makes the
clouds descend”), Cayuga Chief Jacob (“Jake”) Thomas changed the

original metaphors within the [Condolence] ceremony to “metaphors
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reflecting the theft of Iroquois lands and broken promises and treaties.
Recriminations intended for the non-Iroquois participants were added
through new metaphors: removing the fog that prevents one from seeing
the truth, removing dirt from one’s ears so the story of the Iroquois people
can be heard, and washing the blood of the Iroquois people from the

White man’s hands so that they may know the clasp of true friendship.**

The Condolence Ceremony allows people who have been through
traumatic experiences together—those who are healthy, those who are
in mourning, and those who have caused harm—to work together to
address losses. Through this ceremony, apologies and restitution are
embodied in expressive performances as people are called upon to tell
stories and acknowledge losses related to the harms they have suffered.
The ceremony occurs in a precise sequence, employing vivid imagery,
and can be used in many circumstances where trust and understanding

have been broken because of a party’s harmful actions.

The requirements for a Condolence ceremony are certainly met by
the residential school experience. The physical nature of the ceremony
could help government, churches, and those who are harmed recognize
that everything that happened at the residential schools had physical,
spiritual, emotional, and metaphysical dimensions.... If a decision was
ever made by the Haudenosaunee peoples to apply these practices and
principles ... they would enable government and church officials to

make apologies and restitution in accordance with the principles and

protocols of Haudenosaunee law.>

As these short examples demonstrate, despite vast cultural, political, and geographical difter-
ences among Indigenous Nations, all have Indigenous laws, ceremonies, principles, protocols,
and practices relating to both apologies and reparations and the mourning, burial, and memo-
rialization of those who have died. These laws not only are important to individuals and
families, but they are also integral aspects of Indigenous political and cultural identity. Not
only did Canada and the churches deny families their right to grieve their missing and disap-
peared children in their own way, but they also struck at the very heart of Indigenous legal
and governance systems. This is why establishing Indigenous-led, Nation-specific reparations
processes to provide full redress for these harms and using Indigenous criteria to evaluate

them is essential.
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CONCLUSION

At the Edmonton National Gathering, Dr. Chief Wilton Littlechild, former TRC commis-
sioner and former North American representative on the UN Expert Mechanism on the
Rights of Indigenous Peoples, told participants that Articles 7-12 of the UN Declaration and
Indigenous laws are a foundation for new legislation relating to the missing and disappeared
children and unmarked burials. Together, they would uphold Indigenous Peoples’ individual
and collective rights to self-determination, freedom, human dignity and security, and protec-
tion from genocide, violence, and forced assimilation. They would uphold the right to redress

through the various forms of reparations from the State outlined in this chapter.

When creating an Indigenous-led Reparations Framework, material resources such as fund-
ing are essential but so too is the process of negotiating and implementing various reparations
measures. There is growing consensus at the international level that Indigenous Peoples’ indi-
vidual and collective rights must be strengthened by truth and reconciliation commissions
and other tribunals and inquiries designed to address human rights violations and historical
injustices. Indigenous Peoples must be active participants, with a leadership role and deci-
sion-making powers in developing, implementing, and evaluating reparations measures and
processes, not only as victims of colonization and violence but also as holders of rights that

have been violated.?”

While State-driven reparations programs across the globe have met with varying degrees of
success, their limitations for Indigenous Peoples are evident. They fail to recognize Indigenous
Peoples’ rights or to incorporate Indigenous laws relating to reparations and reconciliation.
Yet we have much to learn from the culturally distinct, community-driven, trauma-informed
reparations processes developed in Guatemala and Colombia to learn the truth about what
happened to disappeared persons, locate their burials, and allow them to decide for them-
selves how they wish to honour and remember their loved ones in ways that restore their

human dignity.

Indigenous laws are already being practised in community-led search and recovery processes
across the country. Elders and Knowledge Keepers have spoken about the importance of
Indigenous laws in relation to burials and commemorating and preserving these burial sites.
Every Nation has its own laws and protocols around burial rights—these include both rights
and obligations under Indigenous laws. What is most painful to communities is that these
little ones were buried without the proper ceremonies. The importance of ensuring that the
difficult search and recovery process for the missing and disappeared children and unmarked
burials is overseen and led by Indigenous Peoples at the community, regional, and national

levels cannot be overstated. This will ensure that Indigenous criteria for truth, accountability,
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and justice are met in ways that uphold Indigenous rights, support healing, reveal further

truths, and advance reconciliation.

As Dr. Chief Littlechild points out, the tools for creating new legislation already exist. They
are found in the UN Declaration and in the diverse Indigenous laws that have existed for
millennia. The TRC established a national framework for reconciliation governed by Indig-
enous rights and Indigenous laws. This is a strong foundation for creating an Indigenous-led
Reparations Framework to locate, recover, and commemorate the missing and disappeared
children and unmarked burials. The remainder of this Final Report examines each of the
elements required for this new framework in more detail. Obligations are identified for the
new framework in the final chapter of this report and are intended to guide the implementa-
tion of an effective Indigenous-led Reparations Framework moving forward. While the right
to reparations can get lost in political, legal, academic, and technical arguments, we must
never lose sight of their primary purpose. We must keep the missing and disappeared children
and the Survivors, Indigenous families, and communities who continue to search for them

foremost in our hearts and minds. They are at the centre of this Reparations Framework.
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CHAPTER 2

The Enforced Disappearances of
Children and Crimes Against Humanity

In the journey to uncover the truth and to seek true justice for those who
have been wronged, it is essential for colonial governments to acknowledge
and accept that the Canadian legal framework is not the only framework of
relevance here. Acknowledging the inherent sovereignty of Indigenous Peoples

in Canada (and around the world) places us in a context of international law.

— Nisoonag Partnership, leading the investigations at the Spanish
Indian Residential School'

Some Indigenous communities leading search and recovery efforts to locate the missing
children and unmarked and mass graves insist that the children have been disappeared by
Canada.? Canadian politicians have also periodically referred to the children who were never
returned home from Indian Residential Schools as “disappeared.” For example, Jim Pren-
tice, former minister of Indian Affairs and Northern Development, stated in 2007 that, “we

will get to the bottom of the disappeared children.”® Unfortunately, Canada has yet to do so.

Canadians are beginning to understand the reality that many of the children in the Indian
Residential School System were disappeared by those who were responsible for and oper-
ated the institutions. Thousands of children were taken from their homes and communities,
placed in the care of the State and churches, and never returned home.* With global atten-
tion on the missing children and unmarked burials in recent years, some have begun to draw
connections between the offence of enforced disappearance and the fate of the children in the

Indian Residential School System.’ How is it possible that the families of the children and the
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communities they were taken from have been left to wonder what happened to the children
who were never returned home? How should we understand Canada’s lack of action to inves-

tigate their deaths and to return the children to their families and communities?

The children did not just vanish. They were not disappeared by accident. The forced removal
and transfer of Indigenous children was Canadian law and policy.¢ The State actively sought
to break their sense of identity and belonging and their bonds to their families and communi-
ties. Those in charge of these institutions knew the children’s chances of surviving were low.”
They exposed the children to diseases that killed them, refused to provide them with enough
food, and permitted non-consensual experiments to be conducted on them.® The conditions

were so deadly that cemeteries were a regular part of the design of these institutions.’

After being taken from their families and communities to Indian Residential Schools, many
of the children were then transferred across a maze of government- and church-controlled
institutions. When the children died, the federal government routinely failed to properly
investigate their deaths. It then ignored the pleas of families to be informed of what happened
to their children and, where desired, to have their remains returned. Many of the children are
buried in unmarked graves, which are hallmark indicators of clandestine activities, wrongful
deaths, and well-organized efforts to cover up human rights violations. The actions and omis-
sions of the federal government and its agents and officers disappeared many of the children.
These children, their families, and their communities are the victims of enforced disappear-
ances as defined under international human rights law. Their disappearance is an ongoing
human rights violation and likely also constitutes a crime against humanity for which the

Canadian State bears responsibility.

This chapter examines whether at least some of the deaths of children who were never returned
home from Indian Residential Schools and associated institutions constitute enforced disap-
pearances under international human rights law and international criminal law. Specifically,

it includes a discussion of:
How international law applies in Canada;

Enforced disappearances under international human rights law, including

the right to truth;

Enforced disappearances as a crime against humanity under international

criminal law; and

The purposeful legal gap that the federal government has created in relation

to enforced disappearances.
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THE DIFFERENCE BETWEEN “MISSING” AND “DISAPPEARED”
CHILDREN

There was no specific mandate for [the Truth and Reconciliation Commission
of Canada (TRC)] to look for missing children or to find them. And in fact
we corresponded with the federal government on more than one occasion ...
saying we are doing this work. Some of it had been begun by a working group
before the Commission ever started. We could see the value of that work and
mostly we could understand the importance of it. And it kept coming up. In
the Statement Gathering, Survivors would tell us about children they knew
who had died at the school or children who disappeared and they never knew
what happened to them.

— Marie Wilson, Former TRC Commissioner

In volume 4 of the TRC’s Final Report, entitled Missing Children and Unmarked Burials,
the TRC began the important work of gathering information and investigating the deaths
of Indigenous children to determine the identities of the children, the causes of their deaths,
and how and where they were buried." The TRC described the children as “missing” and

explained what the term meant and who it covered:

The term missing children in this context includes both those who died
at school and those whose fate after enrolment was unknown, at least to
their parents. This could include, for example, students who might have
run away to urban centres and never contacted their home community
again, students who never returned to their home communities after
leaving school, students who became ill at school and were transferred
to a hospital or sanatorium and died there (possibly several years later)
without parents being informed, or students who were transferred
to other institutions such as reformatories or foster homes and never

returned home.'?

Some children are not only missing. Since it was the State and its agents, including the church
entities that were funded by the government to operate the institutions, that were responsible
for the children’s disappearances and deaths, many of the children and their families are the

victims of enforced disappearances.

Thereis an important distinction between the terms “missing” and “disappeared.” While both

refer to the absence of a person, forensic archaeologist and anthropologist Derek Congram
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clarifies that being disappeared specifically requires the absence to be, “a result of force against
the will of a person.”® Terms like “missing” or “vanished” may be accurate in a literal sense,
and the term “missing” helpfully describes the longing of families for their loved ones."* These
terms, however, fail to reflect the federal government’s culpability and responsibility for the
fact that children died and went missing not because of the children’s choices or actions but
because of purposeful State violence, action, and force. The terms “missing” or “vanished”
likewise do not reflect the federal government’s subsequent refusal to search for and return
the children. By contrast, in accordance with international legal criteria, the “enforced disap-
pearance” of children explicitly recognizes the State’s responsibility for such disappearances
as well as its obligation to ensure a full investigation into the deaths of the children, to notify
families of the fate of the children, and to provide remedies to victims, including families and

communities.

In its 2011 report on its mission to Mexico, the Working Group on Enforced or Involun-
tary Disappearances highlighted the link between a culture of impunity and a tendency on
the part of States to use the term “missing” to soften its description of cases that in fact may

constitute enforced disappearances:

Due to the prevailing impunity [in Mexico], many cases which could
come under the scope of the offence of enforced disappearance are
reported and investigated as different offences, or are not even considered
to be offences.... The Working Group received many reports of cases
in which unlawful or arbitrary deprivation of liberty was classified as a
different offence, such as abduction or abuse of authority, or persons
were simply considered “missing” or “lost” (particularly groups such
as women, children and migrants); proper investigations are not being

conducted to rule out the possibility that such persons might be victims

of enforced disappearance.”

To date, the federal government has also used the term “missing” to include the children
who were disappeared at Indian Residential Schools and associated institutions.' Shifting
towards the use of the term “disappeared” has significant impacts: it highlights the gravity of
the human rights violations committed against the disappeared children and demands that
Canada uphold its international legal obligations to the children, their families, and their

communities.

It is important to note that not all children forced into Indian Residential Schools were
victims of enforced disappearances. When children were forcibly taken to the institutions,

families may have known where they were taken—at least initially. Parents were sometimes
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able to visit their children. Some children returned to their communities during the winter
and summer breaks before being taken back to the institution. If the children remained at
the Indian Residential School to
which they were initially taken,
and parents knew where they were
and could see their children period-
ically, these children were not—or
not yet—disappeared. Similarly,
children who were returned to
their families and communities
or who were in contact with their
families after they left the institu-
tions were also not the victims of

enforced disappearance.

The only way to determine whether
a child is the victim of an enforced
disappearance is to conduct a full
investigation. Certain legal criteria
must be met to determine whether
a person has been the victim of an

enforced disappearance. As the

analysis in this chapter demon-

strates, these criteria are likel}’ met Every Child Matters Tipi, National Gathering on Unmarked
Burials in Winnipeg, Manitoba, November 28,2022 (Office of

in the context of many of the chil-
y the Independent Special Interlocutor).

dren who were never returned
home from Indian Residential
Schools.

THE APPLICABILITY OF INTERNATIONAL LAW IN CANADA

At the outset, it is important to understand how international law works and how it applies in
Canada. Canada has a dualist legal system and approach to international law, including inter-
national human rights law."” For international human rights treaties and conventions to apply
in Canada and therefore be justiciable in Canadian courts, they must be ratified and then
incorporated into domestic law."® The exception to this general rule is where human rights

obligations are considered to have the status of customary laws or norms accepted as binding
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on all States. In such cases, States must comply with customary laws or norms, and deroga-
tion is not permitted. This means that Canada must comply with binding customary laws
or norms even if it has not signed onto a treaty that contains these laws or norms.” Where
international law is binding on Canada, “Canadian courts have an obligation to interpret
domestic law in conformity with the relevant international norms, as far as this is possible.”*
Further, every treaty in force is binding upon the State parties to it and should be followed in

good faith, even when it has not been legislated into domestic law.*

In addition, there is a broad presumption that domestic law should conform with interna-
tional law.** If international laws have not been formally adopted into Canadian law and do
not have the status of customary law, the international human rights treaties that Canada
has signed onto can still shape the way in which courts understand Canada’s obligations
to people living within Canada. Unless implemented domestically, however, these interna-
tional laws cannot be used as the basis to directly hold the State to account in Canadian

courts.

The fact that Canada is a dualist State means that it is difficult to hold the federal government
to account in Canadian courts for a breach of international human rights law unless those
rights constitute customary international law or the federal government has enacted domestic
legislation containing the same rights. This is so even if Canada has signed onto these interna-
tional conventions and treaties. For example, even though Canada has signed onto the 1989
Convention on the Rights of the Child, it cannot be used in Canadian courts to hold Canada to

account for human rights violations against children under the Convention.”

Canada uses its status as a dualist State to uphold the mythology of Canada as a benevolent
peacemaker. It does so by demanding that other States abide by international human rights
laws and standards, while not necessarily abiding by these standards in Canada, especially in

relation to Indigenous Peoples.

Monist versus Dualist States

States are either monist or dualist in their acceptance and application of inter-
national law. In monist States, like Germany and France, international treaties
that the State signs are automatically translated into domestic law and, there-
fore, enforceable. In dualist States, like Canada, there are two steps that must be
followed for international law to apply in the State: (1) the State must sign onto an
international treaty and (2) the State must enact legislation that incorporates the

treaty’s obligations into domestic law. It is only after both these steps are taken
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that the international law is binding and, therefore, justiciable in domestic courts.
Dualist States therefore choose which international laws they abide by domes-
tically, except for norms that are considered customary international law and
therefore apply regardless of a State’s position on them. If domestic legislation
is not enacted, there is no remedy in Canadian courts for people residing within
Canada of breaches of the international human rights that Canada has accepted

at the international level.

In Canada, the dualist approach, coupled with Canada’s federalist structure of
government (that is, the division of powers between the federal government and
the provincial governments), adds a layer of complexity in adopting international
legal obligations into Canadian law. The federal government cannot encroach on
provincial jurisdiction, even to comply with international treaties.?* Although the
federal government has, “the sole authority to negotiate, sign and ratify interna-
tional treaties,” it consults with provincial governments before signing treaties that

impact matters of provincial jurisdiction.®

In political scientist Brooke Jeffrey’s view, the dualist approach in Canada has
certain benefits as, “a thorough examination of existing legislation at both the
federal and provincial levels becomes an essential element of the process of human
rights treaty ratification and implementation in Canada.” It also has drawbacks,
however, since Canada has regularly used the rationale of respecting federalism to

avoid signing onto binding international human rights treaties.

\_

Can International Law Be Applied Retroactively?

Under international law, some human rights laws and treaties signed and ratified by Canada
generally do not apply to violations that occurred before their acceptance by the State. Even if
a treaty was created earlier than a State signed on to it, it may not apply before the State’s date
of acceptance. For example, the International Covenant on Economic, Social and Cultural
Rights came into force in 1967, but Canada only acceded to the covenant in 1976, meaning

its obligations only began in 1976.%

In principle, applying human rights that were established through specific international trea-
ties retroactively before the treaty’s creation is not possible unless (1) the norms and principles
constituted customary law prior to the treaty’s creation or (2) there are exceptional circum-
stances. However, certain atrocities have justified the retroactive application of international
law. In particular, the prosecution of Nazi crimes at Nuremberg following the Second World

War relied on the retroactive application of individual criminal responsibility for the, “crime
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against peace.”*

During the prosecution of Adolf Eichmann, a key perpetrator of the Holo-
caust, an Israeli court justified the retroactive application of international law, including
crimes committed against the State of Israel that did not exist at the time the crimes were
committed.”” The retroactive application of international law, therefore, has been previously

permitted to address egregious atrocities.

Some treaties were in effect and can apply directly to at least some of the harms committed
against the children at Indian Residential Schools and associated institutions. The Unizver-
sal Declaration on Human Rights, for example, would apply to violations committed after
1948.%° Other human rights may also remain applicable in relation to harms committed prior
to their articulation in treaties under international law, particularly if the human rights viola-

tions may be characterized as ongoing or continuing crimes.

Although, for the most part, international law cannot be applied retroactively, applying a
human rights lens to the missing and disappeared children and unmarked burials offers insight
into the kinds of violations and harms that the children, their families, and their communities
experienced and continue to experience. This approach illustrates Canada’s responsibility for
these harms, not merely for the past but now and into the future. Articulating past violence
in the language and logic of the human rights that were regularly, purposefully, and systemati-

cally denied Indigenous Peoples within Canada will also aid in decolonizing international law.

Decolonizing International Law

Many scholars have persuasively articulated the ways in which colonialism has informed the
development of international law. Legal scholar Antony Anghie argues that, “colonialism
was central to the constitution of international law.”* He notes that the main dynamic that
has animated the creation of international law has been the positioning of European colo-
nial societies as “civilized” in contrast with non-European societies, which were positioned
as “uncivilized.” Europeans therefore justified the “discovery” of territories outside their
Nations’ borders under the guise of “civilizing missions,” which were aimed at, “redeeming
the backward, aberrant, violent, oppressed, undeveloped people of the non-European world

by incorporating them into the universal civilization of Europe.”*

During this time, theories were created to support the false premise that European cultures
were more advanced on the evolutionary scale than Indigenous cultures.** The motivation
to Christianize and Europeanize Indigenous Peoples was justified as necessary, generous, and
benevolent. As political scientist James Tully argues, colonizers, “saw themselves as enlight-
ened guardians who were preparing lower, childlike and pre-consensual peoples for a superior,

modern life; in this way they could regard the destruction of other cultures with moral
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approval.”® By viewing Indigenous Peoples and their cultures as backwards and uncivilized,
European powers could justify their violent and discriminatory treatment of Indigenous

Peoples.

The dehumanization of Indigenous Peoples was also linked to the taking of Indigenous lands
and territories. The claiming of “new lands” by European colonial powers needed justifica-
tion because, at the time of colonization, international law did not allow for the claiming
of lands occupied by other sovereign Nations.* European colonizers therefore created theo-
ries and legal regimes that supported the application of European laws in territories outside
their Nations’ borders,” such as the Doctrine of Discovery and terra nullins. The theories
they created equated sovereignty and nationhood with civilization and deliberately posi-
tioned Indigenous Peoples outside this definition.”® Many international legal scholars point
to the reasons for the development of international law to resolve disputes amongst European
colonial Nations in the context of claiming lands outside their borders in the name of their
sovereignty.”” This focus explicitly excludes consideration of the laws, rights, and interests of

Indigenous Peoples in the creation of international law.

False and racist views have also shaped other colonial aspects of international law. There have
been many appeals over the years in international fora for the recognition of Indigenous
Peoples as sovereign Nations under the United Nations (UN) international legal system.*
However, these appeals have routinely been denied. Anghie highlights the fact that the defi-
nition of sovereignty at international law was created to definitionally exclude non-European
peoples.*! Irene Watson, an Australian Indigenous scholar, makes a similar argument and
adds that, more recently, the lack of recognition is based on the fear that it could compromise

the territorial integrity of current nation-states.*

Given the colonial origin of international law, some may ask whether it is useful to consider
international law in the context of the missing and disappeared children and unmarked buri-
als. Like all systems of law, international law has the ability to support people’s rights and
freedoms as well as restrict them.* Legal scholar Sujith Xavier and Jeftery Hewitt, a Cree

scholar, observe that:

“Law,” in its many iterations, has played an active role in the
dispossession and disenfranchisement of colonized peoples. Law and
its various institutions are the means by which colonial, imperial and
settler colonial programs and policies continue to be reinforced and
sustained. In the same vein, if conceptualized and deployed correctly,

law may have the potential to “decolonize” our respective communities

and societies.*
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On the one hand, the possibility exists for the set of colonial structures that form the foun-
dations of international law to, “continually repeat themselves.”” On the other hand,
international law has the potential to be extricated from its colonial underpinnings and
become a useful mechanism to access justice for colonized people and communities across the

world, including Indigenous Peoples within Canada.

Under international law, there are important mechanisms for recognition, remedies, and
reparations for human rights violations committed by States against its citizens. These exist
in various international treaties and in binding customary laws. The ratification of the UN
Declaration on the Rights of Indigenous Peoples constitutes an important step forward in
the process to decolonize international law.* It provides an important lens through which
existing international human rights instruments can be interpreted and adapted to respect

Indigenous sovereignty and self-determination and uphold Indigenous laws.

Throughout this Final Report, international law is analyzed through an Indigenous legal and
anti-colonial lens. Even if the international laws are not technically applicable, the analysis
draws on international legal concepts and case law to identify and illuminate the nature of
the atrocities committed against Indigenous children in Canada. Even if Canada chooses not
to be bound by international human rights law, naming the human rights violations that
the State has perpetrated against Indigenous children, families, and communities serves as an

important denunciation of Canada’s conduct.

THE INTERNATIONAL HUMAN RIGHTS LAW OF ENFORCED
DISAPPEARANCES

During the time I spent in the sanatorium, I met Inuit friends there from
Greenland, [from] Nunavut. They were my sisters; they were my friends. And
they would disappear in the middle of the night, and I would ask the nurses:
“where did my friend go?” And she would say: “well your friend went home
last night.” I said to myself: “wow that’s good, she went home to her family.”
Today I don’t know what happened to my friends, I grieve for them [voice
breaks] because they were my friends.... [M]y friends disappeared. I don’t know
where they are today.... But I continue to search, daily, every day, every minute.
I look around when I travel, and I travel a lot. I look around hoping to see a
glimpse of my lost friends.... I have searched but without success, all I see are

empty shadows.

— Inuk Survivor#



Independent Special Interlocutor 89 )‘

“Mission Schooner GUY Leaving; The Children Are Bound for the Convent at Fort Resolution”
(Charles A. Keefer / Charles A. Keefer fonds / Library and Archives Canada / e011779455).

Enforced disappearances are tragically common and continue to be perpetrated
worldwide. The UN Working Group on Enforced and Involuntary Disappearances
(Working Group on Enforced Disappearances) has documented tens of thousands
of disappearances since its creation in 1980.8 In the twentieth century, various
States across the world perpetrated disappearances, “not only for causing certain
individuals to disappear, either briefly or permanently, but also as a means of

creating a general state of anguish, insecurity and fear.”*

International laws on enforced disappearances developed in the decades follow-
ing the end of the Second World War, during which the first-ever policy of enforced
disappearance was put in place—the 1941 Nacht und Nebel (“Night and Fog”)
decree of the Nazis.*® Enforced disappearances became more known from the
1960s to the 1980s in Latin and South America, where they were a tool of choice for
repressive regimes. People deemed subversive, inconvenient, or a threat by State
authorities were regularly disappeared on the orders of governments. Autocratic
regimes and dictatorships in Argentina, Guatemala, Chile, and Colombia disap-
peared tens of thousands of dissidents, opposition figures, political activists, and
others. Victims included children, students, members of the clergy, professors, and

reporters. They were often abducted, held incommunicado, and tortured by clan-

destine security and intelligence forces loyal to fascist and military governments.
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Many were killed. In many cases, their bodies were disposed of in unmarked graves,

mass graves, or at sea.®

Families of the disappeared in Central and South America campaigned tirelessly
for the return of their loved ones or, at the very least, to be informed of their fate
and to be able to bury the remains of their children, husbands, wives, sisters, and
brothers.® Some family members of disappeared persons also organized and initi-
ated the first forensic human rights investigations, establishing teams that carry
on their work to this day and are now revered among the most important forensic

humanitarian organizations in the world.*

Unfortunately, States continue to perpetrate enforced disappearances. Belarus
disappeared vocal opponents of the country’s long-standing dictatorship, with
at least one Belarusian State agent admitting to participating in such crimes.>
The enforced disappearance of civilians has also been raised in the context of
Russia’s invasion of Ukraine, where children have been the targets of abduction
and forcible transfers into Russia.®® In 2021, human rights groups detailed the use of
enforced disappearances of political opponents and activists by Myanmar’s mili-
tary junta.® Sadly, the disappearance of people, including children, continues to

be a common phenomenon around the world.%’

Enforced disappearances have been prohibited under international human rights law for a
long time. In 1992, the UN General Assembly adopted the Declaration on the Protection of
All Persons from Enforced Disappearance (Declaration on Enforced Disappearance).’® In 2006,
States negotiated the International Convention for the Protection of All Persons from Enforced
Disappearance (Convention on Enforced Disappearance), a binding, international human

rights treaty focused on the enforced disappearances of persons.”” The treaty defines enforced

disappearances as a combination of several acts (in bold):

the arrest, detention, abduction or any other form of deprivation of
liberty by agents of the State or by persons or groups of persons acting
with the authorization, support or acquiescence of the State,
followed by a refusal to acknowledge the deprivation of liberty or
by concealment of the fate or whereabouts of the disappeared

person, which place such a person outside the protection of the

law.°
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Importantly, the Convention on Enforced Disappearance notes that States cannot derogate
from the prohibition on enforced disappearances, meaning that no public emergency, threat
to national security, war, or any other exceptional circumstances can justify the disappearance
of persons.®' The human rights violation of enforced disappearance therefore consists of four

elements:
A deprivation of liberty;
State authorization, support, or acquiescence to the deprivation;

A refusal to acknowledge or concealment of the fate of the disappeared

person; and

The placement of a person outside the protection of the law.

The Inter-American System on Human Rights

International human rights law governs the duties and obligations of States to
respect, protect, promote, and fulfill the human rights of individuals on their terri-
tory. Human rights are articulated in international treaties between States, in
customary practices that indicate that certain norms are legally binding, and
in decisions from international bodies and courts. Enforced disappearances are
identified as a violation of human rights under international human rights law.
Two key regional human rights mechanisms are the Inter-American Commis-
sion on Human Rights (IACHR) and the Inter-American Court on Human Rights
(IACtHR). Both are set up to monitor compliance by the member States of the
Organization of American States (OAS). Canada has been a member of the OAS
since 1990.¢2

The IACHR has a mandate that stems from the Charter of the Organization of
American States and is made up of seven independent experts who do not repre-
sent any country and are elected by the General Assembly of the OAS.¢ Petitions
may be submitted to the IACHR by individuals, groups, or organizations that allege
violations of the human rights guaranteed in the American Declaration of the
Rights and Duties of Man (American Declaration), the American Convention on

Human Rights, and other Inter-American human rights treaties.®* These allega-

tions may indicate that a State is responsible for human rights violations where
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the State or its agents took action, acquiesced (gave tacit consent), or failed to
take action when they should have done so. In response to petitions received, the
IACHR may:

® \Visit countries;
® Carry out thematic activities and initiatives;

® Prepare reports on the human rights situation in a certain country or on

a particular thematic issue;

® Adopt precautionary measures or requests for provisional measures to
the IACtHR; and

® Process and analyze individual petitions with a view to determining the
international responsibility of States for human rights violations and

issuing the recommendations it deems necessary.

The IACHR does not make findings of individual liability. Rather, it determines the

international responsibility of the member State for violations of human rights.

The IACtHR was established in 1979 and issues judgments on cases interpreting
and applying the American Convention on Human Rights and other Inter-Ameri-
can human rights treaties.®® The court only has jurisdiction to hear cases in relation
to States that have ratified the American Convention on Human Rights and
have accepted the jurisdiction of the court generally or expressly for a specific
case. Canada has not yet ratified the American Convention on Human Rights or

accepted the jurisdiction of the IACtHR.

\_

Applying the Four Elements of Enforced Disappearance

All four elements of the test for enforced disappearances under international human rights
law are met in the context of the children who died while in the care of the State and churches

at Indian Residential Schools and associated institutions.

A Deprivation of Liberty

Enforced disappearances constitute one of the most serious violations of the right to liberty.*
The right to liberty is set out in several international human rights treaties,”” including Article
9(1) of the International Covenant on Civil and Political Rights, which states that, “everyone

has the right to liberty and security of person. No one shall be subjected to arbitrary arrest
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or detention. No one shall be deprived of his liberty except on such grounds and in accor-
dance with such procedure as are established by law.”** The UN Working Group on Arbitrary
Detention has clarified that a deprivation of personal liberty occurs when a person is held
without their consent and is unable to leave at will.®” Where an individual is not free to leave
a given location at will, it raises the question of whether a, “de facto deprivation of liberty” or
“de facto detention” has occurred.” A de facto detention, “is when an individual is in theory

free to leave an establishment but in practice is unable to do so.””*

The right to liberty, “provides safeguards against ill-treatment of those detained.””* Even if an
arrest or detention is lawful (that is, done in accordance with State laws), the right to liberty
may still be breached due to mistreatment that violates the rights of the person while they are
in the State’s care and custody. The right to liberty, therefore, seeks to ensure respect for the
human dignity of those arrested or detained and prevents the arbitrary and unlawful abuse
of State power.” In the context of enforced disappearances, there is no requirement that the
deprivation of liberty be arbitrary or unlawful. Persons who have been lawfully arrested or
detained, but then are subsequently disappeared, still fall within the definition of enforced
disappearances. If a person has been deprived of their liberty, the first part of the test for

enforced disappearances has been satisfied.

The children at Indian Residential Schools and associated institutions were deprived of their
liberty. The TRC characterized Indian Residential Schools as “detention facilities” and docu-
mented how the institutions were used as punishment for delinquent behaviour and as an
alternative to sending children to jail.” They were taken from their parents and brought to
Indian Residential Schools and associated institutions—in many cases, without their parents’
or guardian’s consent.” In other instances, parents were coerced, through various means,
including threats of imprisonment and the use of food deprivation and starvation, to send
their children to the institutions.” Once at these institutions, children were not permitted to

leave of their own volition. The TR C concluded:

It was [federal] departmental policy that no child would be discharged
without departmental approval—even if the parents had enrolled the
child voluntarily. The government had no legislative basis for this policy.
Instead, it relied on the admission form that parents were supposed
to sign. (In some cases, school staff members signed these forms.) By
1892, the department required that all parents sign an admission form
when they enrolled their children in a residential school. In signing this

form, parents gave their consent that “the Principal or head teacher of

the Institution for the time being shall be the guardian” of the child.



94 The Enforced Disappearances of Children

In that year, the Department of Justice provided Indian Affairs with a
legal opinion to the effect that “the fact of a parent having signed such
an application is not sufficient to warrant the forcible arrest against the
parents’ will of a truant child who has been admitted to an Industrial
School pursuant to the application.” It was held that, without legislative
authority, no form could provide school administrators with the power
of arrest. Despite this warning, well into the twentieth century, Indian

Affairs would continue to enforce policies regarding attendance for

which it had no legal authority.”

Many Survivors liken their experiences at Indian Residential Schools to that of being held
in a prison.”® The TRC also documented the attempts by many children to escape Indian
Residential Schools and the fact that when children ran away they were severely punished
upon being returned” and were often captured by police.*® Children were also put in segre-
gation rooms, such as closets, for weeks at a time for infractions of Indian Residential School
rules.®! Those who escaped were deemed to be “problems,” with some being sent to insti-
tutions further away from their home communities®* as well as to reformatories or youth

detention facilities.®?

The lawfulness of the children’s detention and arrests was also questionable and varied
through the operation of Indian Residential Schools. As the TRC noted, there were some
periods of time when attendance of children with “Indian status” was required by law and
the legislation did not apply to all Indigenous children who were actually taken to Indian
Residential Schools.** The TRC also documented instances where parents were jailed for
taking their children out of Indian Residential School without permission.* As noted else-
where in this Final Report, the violent structural conditions imposed on Indigenous families
and communities, and the various forms of State coercion deployed against them, can be
understood as having forced children away from their families and communities and into the

Indian Residential School System.

Finally, the mistreatment of children detained at Indian Residential Schools and associated
institutions included conditions of malnutrition, harsh discipline, and rampant mental, spir-
itual, physical, and sexual abuse by those entrusted with their care. This mistreatment also

breached the children’s rights to liberty.
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State Authorization, Support, or Acquiescence to the Deprivation

Under the Convention on Enforced Disappearance, an enforced disappearance is a human
rights violation for which the State bears responsibility when: (1) State officials are directly
involved in the disappearance; (2) people or groups of people are authorized by the State to
disappear persons; or (3) people or groups of people disappear persons with the acquies-
cence of the State. The federal government clearly authorized the detention of children in
Indian Residential Schools. It was Canadian policy to take the children from their families
and deprive them of their liberty. In many instances, it was State officials—Indian Agents—
who took the children to the institutions. In other cases, Royal Canadian Mounted Police
(RCMP) officers or religious figures working with Canada’s authorization took the children
from their families and communities and thus deprived them of their liberty. Canada acqui-
esced to the enforced disappearances of the children. Under international law, acquiescence,
“takes the form of silence or absence of protest in circumstances which generally call for a
positive reaction signifying an objection.”™ The federal government may not have actively
and explicitly authorized the disappearance of all the children, but it did acquiesce by failing

to investigate the deaths and failing to notify families of the children’s fate.

The Convention on Enforced Disappearance makes clear that all accomplices or participants
in an enforced disappearance should also be held accountable under State law where they
commit, are an accomplice to, or participate in an enforced disappearance.’” It is not only
those directly responsible for enforced disappearances who are accountable; superiors may

also be held accountable if they:

(i) Knew, or consciously disregarded information which clearly indicated,
that subordinates under his or her effective authority and control were

committing or about to commit a crime of enforced disappearance;

(ii) Exercised effective responsibility for and control over activities which were

concerned with the crime of enforced disappearance; and

(iii) Failed to take all necessary and reasonable measures within his or her power to
prevent or repress the commission of an enforced disappearance or to submit

the matter to the competent authorities for investigation and prosecution.*

Canada perpetrated the enforced disappearances of the children and must be held respon-
sible. The federal government, its agents, and church entities established and operated the

Indian Residential School System for over 100 years. Over the course of their operation and
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since, the State forcibly removed Indigenous children from their families, disappeared them,
and concealed their fate. It acquiesced to the deaths and enforced disappearances of the chil-

dren to further its settler colonial aims of assimilating Indigenous Peoples.

Concealing the Fate of the Disappeared Person and Refusing to
Acknowledge

The federal government failed to investigate or notify families and communities about the
fate of the missing and disappeared children. According to the TRC, thousands of children
died in the institutions, with many others dying after being forcibly transferred to sanitoria,
hospitals, or shortly after returning home.* The TRC concluded that, “parents were often
uninformed of their sickness and death. Due to Canada’s cost savings policies, the children
were buried away from their families in long-neglected graves. No one took care to count
how many died or to record where they were buried.” The TRC also indicated that further
work was needed to identify all the missing and disappeared children and the location of their

burials.

Despite Canada’s knowledge about the high rates of deaths for Indigenous children at the
institutions, the federal government and the police failed to effectively investigate the vast
majority of the deaths of children at Indian Residential Schools.” This failure was so signif-
icant that the TRC titled a whole chapter on the legal system “A Denial of Justice.”” The
failure to ensure proper investigations were done into the deaths of children at these insti-
tutions meant that the federal government did not determine, and still has not determined,

whether and which children may have been victims of enforced disappearances.

In failing to investigate the deaths, Canada has also effectively failed to acknowledge the
enforced disappearances of the children and has participated both actively and through inac-

tion in the concealment of their fate contrary to the law against enforced disappearances.

Placing the Person Outside the Protection of the Law

The Working Group on Enforced Disappearances has clarified that any act of enforced disap-
pearance has the effect of placing the persons outside the protection of the law.” It states that,
“while deprived of his/her liberty, [a forcibly disappeared] person is denied any right under
the law, and is placed in a legal limbo, in a situation of total defencelessness.”* This placement
outside the law is linked with the breach of the person’s right to recognition before the law.”
There is no requirement of intent on the part of the perpetrator to place the person outside
the protection of the law; rather, it is the consequence that follows naturally from an enforced

disappearance.
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The Working Group on Enforced or Involuntary
Disappearances

The Working Group on Enforced or Involuntary Disappearances (Working Group
on Enforced Disappearances) was created by the UN Human Rights Commission
in 1980 to, “examine questions relevant to enforced or involuntary disappearances
of persons.” It is comprised of five independent experts.”” The main function of
the working group is to assist families in determining the fate of their disappeared
loved ones. As part of this work, the Working Group on Enforced Disappear-
ances facilitates communication between families, supporting organizations and
governments, and makes requests to governments to carry out investigations into
missing persons.?”® Additionally, the Working Group on Enforced Disappearances is

mandated to:

® Disseminate information and promote understanding of the Convention

on Enforced Disappearance;

® Submit reports after each of its sessions and annually to the UN Human

Rights Council”;
® Present observations to the UN General Assembly on relevant issues'™®;
® Conduct country visits and provide advice when requested;

® Monitor States’ progress towards fulfilling their obligations under the

Convention on Enforced Disappearance; and

® Provide assistance to governments, including making recommendations

ontheimplementation of the Convention on Enforced Disappearance.®

To date, the Working Group on Enforced Disappearances has received more than
sixty thousand cases relating to 112 countries and is actively considering over forty-
seven thousand cases in 97 States.'”? The working group is also engaging with
regional human rights mechanisms to strengthen regional and national policy
and institutional frameworks to address enforced disappearances. In addition, it
is cooperating with international accountability mechanisms, such as the Interna-
tional Criminal Court (ICC).103

The Working Group on Enforced Disappearances is part of the UN’s “Special
Procedures.” It was the first special thematic procedure of the UN Human Rights

System.’®Under these Special Procedures, the working group may take action even
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in States that have not signed on to its governing statute. Although Canada is not
a signatory to the Convention on Enforced Disappearance, the Working Group
on Enforced Disappearances may still exercise its mandate in advising, educating,
and reviewing the actions of the federal government and request that it conduct
investigations into disappeared persons.®® The Working Group on Enforced
Disappearances may work in any country where an enforced disappearance has
occurred. Its investigations are initiated following reports of disappearance from

a relative of the disappeared or by organizations acting on their behalf where the

family consents.’

\_

Duty to Investigate and Provide Remedies

At international law, the 2016 Minnesota Protocol on the Investigation of Potentially
Unlawful Death (Minnesota Protocol) makes clear that States have a duty to investigate all
potentially unlawful deaths and suspected enforced disappearances.” The duty to inves-
tigate enforced disappearances under international human rights law has been repeatedly
confirmed in international courts. The IACtHR is the primary judicial body that deter-
mines State responsibility for human rights violations in the Americas. Crucially, it has
found that the obligation to respect the rights contained in the American Convention
on Human Rights requires States to investigate any human rights violations, including

disappearances.'®

In Veldsquez Rodriguez v. Honduras, a landmark case that dealt with the disappearance of
university student Manfredo Veldsquez, the IACtHR emphasized that the State’s obligation

to investigate persists for as long as the fate of the victim is unknown:

There was no investigation of public allegations of a practice of
disappearances nor a determination of whether Manfredo Veldsquez
had been a victim of that practice.... The duty to investigate facts of
this type continues as long as there is uncertainty about the fate of the
person who has disappeared. Even in the hypothetical case that those
individually responsible for crimes of this type cannot be legally
punished under certain circumstances, the State is obligated to use the
means at its disposal to inform the relatives of the fate of the victims and,
if they bave been killed, the location of their remains.'”
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In this same case, the IACtHR dealt with State obligations to investigate human rights viola-
tions and disappearances, even when those individuals directly responsible for the violations
were not State agents. The court found that when the State and its officials fail to take effec-
tive action to appropriately investigate or remedy a human rights violation, the State can be
considered to have endorsed the violation, and the State’s own inaction is, in and of itself, a

human rights violation:

The Court is convinced, and has so found, that the disappearance of
Manfredo Veldsquez was carried out by agents who acted under cover
of public authority. However, even had that fact not been proven,
the failure of the State apparatus to act, which is clearly proven, is a
failure on the part of Honduras to fulfill the duties it assumed under

Article 1(1) of the Convention, which obligated it to ensure Manfredo
110

Veldsquez the free and full exercise of his human rights.

Since this decision, the IACtHR has issued many more decisions on enforced disappear-

ances, confirming the obligation on States to investigate disappearances perpetrated in their

territory.'!!

Regional Human Rights Bodies

There are three primary regional human rights systems worldwide—in Europe
under the European Convention of Human Rights,"? in Africa under the African
Charter on Human and Peoples’ Rights,"™ and in the Americas, primarily under
the American Convention on Human Rights."™ All of these treaties have their own

corresponding regional human rights bodies to which complaints can be brought.

Owing to the prevalence of disappearances in Latin and South America, no system
has contributed as significantly to the understanding and jurisprudence regard-
ing enforced disappearances as the Inter-American human rights system. Many
countries in the region are leading reparations efforts in the context of recovering
and identifying the disappeared. In 1994, the OAS, which is made up of States in
North America, Central America, and South America, created its own international
treaty on the subject—the Inter-American Convention on Forced Disappearance
of Persons (Inter-American Convention on Forced Disappearance)."® As discussed

in more detail below, Canada is not a member.

.
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Canada has an obligation to investigate the deaths of the children to determine if any are the
victims of enforced disappearances. As legal scholars Catherine Morris and Rebekah Smith

note:

Canadian authorities are obligated at international law to ensure
prompt, thorough, and impartial investigations into all potentially
unlawful deaths (including disappearances) in accordance with UN
standards (the Minnesota Protocol). It does not matter how long ago
the deaths or disappearances occurred. These international standards
require that investigations be conducted with full respect for victims’

relatives, who have the right to know the truth about what happened to

their disappeared loved ones.''

The fate of the following children must be investigated to determine whether they meet the

definition of enforced disappearances under international human rights law:

Children buried in unmarked and mass graves at former Indian Residential

Schools and associated sites;

Children transferred to sanatoria, hospitals, and other associated institu-

tions, who died and whose bodies were disposed of or buried;
Children who ran away and were never found;

Children who disappeared into urban centres, towns, and cities across the

country and lost contact with their families;

Babies who were disposed of in furnaces or incinerators by the staff or

administrators of Indian Residential Schools or associated institutions; and

Babies born to girls at these institutions, who were taken, in some cases out

of the country, and may still be alive.'"”

The State, pursuant to international law, has the duty to investigate. However, in the context
of the missing and disappeared children, Survivors, Indigenous families, and communi-

ties have stated that Canada cannot investigate its own wrongdoing.'®

Indigenous Nations
within Canada, exercising their sovereignty, are best placed to lead these investigations. Cana-
da’s obligation, therefore, is to provide sufficient, long-term funding, resources, and support
for Indigenous-led investigations into the deaths and disappearances of children at Indian
Residential Schools and associated institutions. This would support efforts to decolonize
international law. In addition, where those leading the investigations wish to engage with

State-based police, forensic, coronial, or other services, all levels of government in Canada
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must provide prioritized support for these investigations. Finally, if Survivors, Indigenous
families, and communities decide not to lead the investigations themselves at any particular
site or institution, they still have the right to choose who should lead the investigation, free

from intimidation or coercion, and the government of Canada must support their choices.

Enforced Disappearances Are a Continuing Offence

The Declaration on Enforced Disappearance establishes that the human rights violation of an
enforced disappearance is not fixed in time but constitutes an offence that continues as long
as the disappearance is unresolved. Article 17.1 of the Declaration states that, “acts constitut-
ing enforced disappearance shall be considered a continuing offence as long as the perpetrators
continue to conceal the fate and the whereabouts of persons who have disappeared and these facts

remain unclarified.”*

International human rights courts have confirmed that, “enforced
disappearances are prototypical continuous acts. The act begins at the time of the abduction
and extends for the whole time that the crime is not complete, until the State acknowledges the

detention or releases information pertaining to the fate or whereabouts of the individual.”'*’

The continuing nature of the violation of enforced disappearances has significant legal conse-
quences. Perpetrators are considered to still be committing the offence until they reveal the fate
and whereabouts of the disappeared persons. The Working Group on Enforced Disappearances
has clarified that perpetrators of enforced disappearances can be prosecuted criminally—by
States or tribunals with jurisdiction—even when the disappearance began before the legal basis

to prosecute was enacted.'?" This is supported by case law and by legal experts.'**

The continuing nature of enforced disappearances also justifies the extension of victimhood
to families and communities. If a violation is continuing under international human rights
law, there must be a victim who can claim reparations and remedies. To the extent that direct
family members are still alive, they would be entitled to do so. However, in many cases, in the
context of the disappeared children, the disappeared child and their direct family members
may no longer be alive. In addition, because the victims of these enforced disappearances
were children, they may not have direct lineal descendants. As a result, victims must neces-
sarily include the communities from which these children were taken. If victimhood was not
extended to communities, it would benefit perpetrators who could just wait until all direct
family members and lineal descendants died. This would lead to the denial of justice and a

denial to the right to a remedy.

Given the above, the children who were forced into the Indian Residential School System
whose fate remains unknown are disappeared. The Council of Europe’s Commissioner for

Human Rights has clarified that, even if there is evidence that a disappeared person has been
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killed but their fate and whereabouts remain undetermined, it remains an enforced disappear-
ance.'” Therefore, even if the children have died or are presumed to be deceased, their deaths
demand investigation, and their situation continues as an enforced disappearance unless and
until their fate and whereabouts are established. Their disappearance is a continuing human
rights violation that Canada can and must remedy by fully supporting independent investiga-

tions led by Indigenous communities and providing appropriate reparations.

The State Owes Remedies to Victims of Enforced Disappearances

The right to a remedy is enshrined in international human rights law'** and requires that
victims have access to competent institutions or judicial bodies that can investigate and remedy
the human rights violations committed against them.'*® Without the right to a remedy, there
would be no recourse for victims of human rights abuses, no way to hold violators to account,
and little substantive value to human rights protections. According to the Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian
Law, adopted by the UN General Assembly in 2005, States have a duty to investigate gross
violations of human rights and, “if there is sufhcient evidence, the duty to submit to prosecu-
tion the person allegedly responsible for the violations and, if found guilty, the duty to punish

her or him.”'?° The Guidelines note that:

Remedies for gross violations of international human rights law and
serious violations of international humanitarian law include the victim’s

right to the following as provided for under international law:
(a) Equal and effective access to justice;
(b) Adequate, effective and prompt reparation for harm suffered; and

(c) Accesstorelevantinformation concerningviolationsand reparation

mechanisms.!?”

The Guidelines add that, “victims should be treated with humanity and respect for their
dignity and human rights, and appropriate measures should be taken to ensure their safety,
physical and psychological well-being and privacy, as well as those of their families.”"* Under
its list of possible reparations, the Guidelines explicitly note the need to address enforced

disappearances, stating that the satisfaction of victims’ rights should include:

The search for the whereabouts of the disappeared, for the identities of

the children abducted, and for the bodies of those killed, and assistance
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in the recovery, identification and reburial of the bodies in accordance

with the expressed or presumed wish of the victims, or the cultural

practices of the families and communities.'*

Victims of enforced disappearances, including their families and communities, have a right
to an appropriate remedy. This necessarily starts with an investigation into what happened

and why.

Under the Convention on Enforced Disappearance, States are required to, “take all appropri-
ate measures to search for, locate and release disappeared persons and, in the event of death,
to locate, respect and return their remains” and to “ensure in its legal system that the victims
of enforced disappearance have the right to obtain reparation and prompt, fair and adequate
compensation.” As possible remedies, the Convention on Enforced Disappearance cites resti-
tution, rehabilitation, and satisfaction," including the restoration of dignity and reputation
and guarantees of non-repetition.”” The State also has an obligation to prevent and sanction
anyone who frustrates the right to truth by not recording, withholding, or recording inaccu-

rate information regarding the deprivation of liberty of any person.'*

In the context of remedies, the return of remains is especially important when the direct
victim of a disappearance subsequently dies or is killed. As Grazyna Baranowska, an interna-

tional law expert, writes:

The return of the remains becomes the key issue for the majority of
families of disappeared persons, and frequently it is only the return of
the remains that makes it possible to start the mourning and proper
burial processes. Many families refuse to recognise the disappeared

person as dead until his or her fate is fully established and the remains

have been recovered.'**
For families of the disappeared children, remedies and reparations include:
A full investigation and disclosure of the fate of each child;

An acknowledgement of the harm and trauma of those searching for and

left to wonder what happened to their disappeared loved ones; and

Measures to dignify the life of the disappeared person by finding out what
happened to them and, where applicable, returning their remains to their

families for a proper burial.
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The right to an effective remedy under international human rights law is absolute. In Canada,
the federal government must accept that it is responsible for these violations and provide
effective remedies for the enforced disappearances of the children. To the extent that the fate
and whereabouts of the children remain unknown, it compounds the harm that Canada is

perpetrating on the disappeared children, their families, and their communities.

The Families and Communities of the Disappeared Person Are Also
Victims of Enforced Disappearances

The Declaration on Enforced Disappearance includes a broad definition of victims of enforced
disappearances. Article 24.1 defines victim as, “the disappeared person and any individual who
has suffered harm as the direct result of an enforced disappearance.”? This broad definition
of victims recognizes the significant harm to families and communities caused by enforced
disappearances. In many cases, the intention of the perpetrators is to torment not only the

direct victim but also their wider circle of family and friends. As Baranowska explains:

Enforced disappearances were chosen as a means of violence precisely
because they affect not only the disappeared person. The perpetrators
are aware that such a disappearance has a devastating effect on the family

members of the disappeared, who are purposely kept in ignorance of
136

the fate of their loved ones and suffer the anguish of uncertainty.

Enforced disappearances shatter families. They constitute cruel and inhuman treatment for
those who wait for the return of their loved ones."””” The anguish they produce is felt through
communities, across time, and from one generation to the next, creating, “a network of
victims that extends far beyond the individuals that are directly subjected to this human rights
violation.”"*® The harm associated with a person’s disappearance is more than the absence of
a physical body. It is also the disappearance of kinship, a breaking of familial and community
bonds, and a threat to the very memory of the disappeared person, whom they are unable
to mourn and commemorate. There is a loss and a pain caused by disappearances that is
difficult to articulate and that law cannot adequately address, but which is acknowledged by
the extension of victimhood to the families and communities of the disappeared person. As
Kamari Clarke, a professor at the University of Toronto in the Centre for Criminology and

Sociolegal Studies and the Centre for Diaspora and Transnational Studies, explains:

For the experience of the loss of the life of a loved one results in a

visceral response that is felt and embodied with feeling and pain. The
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daily reminders of loss cannot be easily heard or felt or seen. The insis-
tence on victim status for the family and loved ones of the disappeared
provided a domain for the recognition of their loss. It also highlighted

a way of thinking of the extension of the loved one’s continuity of

life.’*

Enforced disappearances represent the appearance of a form of anguish and desperation to
find the missing person, of “ambiguous loss,” and of a gnawing, severe, and painful sense of
unknowing.'* Pauline Boss, an educator and researcher who pioneered the theory of ambigu-
ous loss, explains, “you are stuck, immobilised, you feel guilty if you begin again because that
would mean accepting the person is dead. Grieving is frozen, your decision-making is frozen,
you can’t work out the facts, can’t answer the questions.”*! This ambiguous loss arises from
not knowing whether your loved one is alive or dead, not knowing the nature of their fate and

death, and not knowing where they are buried.

The Office of the UN High Commissioner for Human Rights notes that families are left,
“ignorant of the fate of their loved ones, their emotions alternating between hope and
despair, wondering and waiting, sometimes for years, for news that may never come.”*** This
not knowing and often, endless searching about the fate of the disappeared children is yet
another aspect of the ongoing, brutal legacy of the Indian Residential School System and

settler colonialism.

This broad definition of victims under international human rights law recognizes that the
obligations, reparations, and remedies are owed to the disappeared victim’s family. In the
context of the disappeared children from Indian Residential Schools and associated institu-
tions, it also means that the communities from which the children were taken are also victims

and therefore entitled to reparations and remedies as well.

Other Key Aspects of Enforced Disappearances

Under international human rights law, existing treaties and case law have clarified various
additional aspects of enforced disappearances.

Enforced Disappearances Constitute Multiple Human Rights
Violations

In 1992, the UN General Assembly adopted the Declaration on Enforced Disappearance.'*

In Article 1, the Declaration states that the enforced disappearance of persons strikes at the
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very core of human rights and that disappearances exist at the intersection of multiple human

rights violations:

1. Any act of enforced disappearance is an offence to human dignity. It is con-
demned as a denial of the purposes of the Charter of the United Nations
and as a grave and flagrant violation of the human rights and fundamen-
tal freedoms proclaimed in the Universal Declaration of Human Rights and

reaffirmed and developed in international instruments in this field.

2. Any act of enforced disappearance places the persons subjected thereto out-
side the protection of the law and inflicts severe suffering on them and their
families. It constitutes a violation of the rules of international law guarantee-
ing, inter alia, the right to recognition as a person before the law, the right to
liberty and security of the person and the right not to be subjected to torture
and other cruel, inhuman or degrading treatment or punishment. It also vio-

lates or constitutes a grave threat to the right to life.'*

The disappearance of persons is therefore both composed of multiple human rights violations
and a human rights violation in and of itself.’* Banu Bargu, a political theorist and profes-
sor of the history of consciousness at the University of California, observes that, “enforced
disappearance is not a simple” human rights violation but instead “violates different rights
both simultaneously and serially.”'* In addition to the right to life and liberty, it violates the
human right to recognition before the law."*” Other human rights violated by enforced disap-
pearances include, but are not limited to, the right not to be subjected to torture or other
cruel, inhuman or degrading treatment, the right to a fair trial, the right to education, the

right to health, and the right to an adequate standard of living.'**

The disappearances of the children who were forced into the Indian Residential School
System were the product of a confluence of all the above human rights violations. The chil-
dren were denied any recourse to law, while, at the same time, the mistreatment and harsh
discipline committed against them was legally sanctioned.”® The children enjoyed neither
liberty nor security. Instead, many were victims of emotional, spiritual, physical, and sexual
abuse, malnutrition and disease, and medical experiments, among other atrocities. The deaths
of thousands of Indigenous children are evidence of their right to life being breached by the

Canadian State.
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The Enforced Disappearance of Children Is Particularly Egregious

The enforced disappearance of children is viewed as especially egregious under international
human rights law."" As a result, children receive special emphasis in both the Declaration on
Enforced Disappearance and the Convention on Enforced Disappearance.>* Article 25 of the
Convention on Enforced Disappearance requires States to take necessary measures to prevent

and punish, by way of criminal law:

(a) The wrongful removal of children who are subjected to enforced
disappearance, children whose father, mother or legal guardian is subjected
to enforced disappearance or children born during the captivity of a mother

subjected to enforced disappearance;

(b) The falsification, concealment or destruction of documents attesting to the

true identity of the children referred to in subparagraph (a) above."

The Convention adds that States should, “take the necessary measures to search for and
identify the children ... and to return them to their families of origin.”** The obligation to
investigate the disappearance of children has been further clarified by the Working Group on

Enforced Disappearances:

States should pay particular attention to the expeditious resolution of
cases involving child victims of enforced disappearance. Recognizing
that an enforced disappearance is a continuous crime, acknowledging
enforced disappearance as an extreme form of violence against children,
and taking into account the special measures of protection that must be
afforded to children, States have an obligation to conduct prompt and
full investigations in order to determine the whereabouts of the child
or of his or her parent or guardian. Because of children’s dependence
on adults, the impact of the family separation, and their potential
vulnerability and threats to their development and life, States should
conduct expeditious investigations of cases involving child victims
of enforced disappearance. States must conduct the investigation of
enforced disappearances of children in an effective and prompt manner
so that it is done in a reasonable amount of time.... These investigations

should be assumed as a State obligation, and should not be deemed the

responsibility of the victim’s family.">*
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The Working Group on Enforced Disappearances adds that the enforced disappearance of
children is an extreme form of violence that cannot be justified under any circumstances
and that, “all forms of enforced disappearances of children are preventable.”"* The Working
Group on Enforced Disappearances further details the long-term harms that flow from the

disappearances of children:

The Working Group understands that the enforced disappearance
of children and their separation from their parents or relatives harms
in particularly grave ways the mental, physical and moral integrity of
children. In all circumstances, as child victims of enforced disap-
pearances or as relatives of a person who disappeared, they experience
feelings of loss, abandonment, intense fear, uncertainty, anguish, and
pain, all of which could vary or intensify depending on the age and the
specific circumstances of the child. The Working Group considers that
the separation of children from their families has specific and especially
serious effects on their personal integrity that have a lasting impact, and

causes great physical and mental harm."*

As with other victims of enforced disappearances, the disappearance of children comprises

multiple human rights violations.

The enforced disappearance of children also violates rights protected by the 1989 Conven-
tion on the Rights of the Child. Article 7 of the Convention provides that children, “shall be
registered immediately after birth and shall have the right from birth to a name, the right to
acquire a nationality and, as far as possible, the right to know and be cared for by his or ber
parents.”" Further, children are guaranteed their right to an identity and its prompt recovery,

if it is ever lost. According to Article 8 of the Convention on the Rights of the Child:

1. States Parties undertake to respect the right of the child to preserve his or ber
identity, including nationality, name and family relations as recognized by

law without unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or

her identity, States Parties shall provide appropriate assistance and protection,
with a view to re-establishing speedily his or ber identity.">®
This right to an identity cannot be taken away or lost, “It lasts for life. As an enabler for our

other rights to function, it’s the bedrock of a healthy and diverse society.”"’
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Victims Who Were Disappeared as Children Cannot Age Out of
Enforced Disappearances

Children who are victims of enforced disappearances cannot “age out” of the disappear-
ance. Until and unless it is resolved, the human rights violation continues into adulthood.
So too do State obligations to address and remedy the disappearance.'® This has been shown
in the context of Argentina’s 1976-1983 military dictatorship, where the babies of disap-
peared women deemed subversive to the State were covertly transferred into the custody of
members of the military for adoption. According to Jeremy Sarkin, a research professor of
law at NOVA University in Lisbon, Portugal, and Elisenda Calvet Martinez, an associate
professor of international law at the University of Barcelona, “children whose mothers were
detained when they were born were removed to prevent them from becoming the next gener-
ation of ‘subversives.””'** Many of those children have been required by the courts to provide
DNA samples in order to ascertain their identity and, therefore, their relationship to the fami-

lies of the disappeared women.'*

This is important in the context of the search and recovery of the missing and disap-
peared children. During my Mandate, it became clear that some children who were taken
to an Indian Residential School were then forcibly transferred to other associated institu-
tions—sometimes multiple institutions—and remained in such institutions during the full
course of their childhoods. They then became adults and died in the care and custody of the
State.'”® Since children cannot age out of enforced disappearances due to the ongoing nature
of the violation, the right to a full investigation and remedy continues to exist. Remedies
include the right to have the remains of the disappeared person returned to their families and

communities.
Enforced Disappearances and the Right to Truth

Every people has the inalienable right to know the truth about past events and
about the circumstances and reasons which led, through the consistent pattern
of gross violations of human rights, to the perpetration of aberrant crimes. Full
and effective exercise of the right to the truth is essential to avoid any recurrence

of such acts in the future.

— Frank Haldemann and Thomas Unger,
“The UN Anti-impunity Framework™
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In his report for the UN Commission on Human Rights, international legal expert Louis
Joinet concluded that the right to truth is an inalienable right intricately linked to the
non-repetition of human rights violations. It is difficult to imagine how a human rights viola-
tion can be remedied unless victims and the public know why and how such violations were
perpetrated in the first place. Indeed, as international human rights scholars have argued,
“fundamentally, the right to truth arises from a general international norm that places an

obligation on the state to respect and safeguard human rights.”'¢>

The right to truth is explicitly mentioned in the Convention on Enforced Disappearance,
which reaffirms in its preamble, “the right of any victim to know the truth about the circum-
stances of an enforced disappearance and the fate of the disappeared person, and the right
to freedom to seek, receive and impart information to this end.”"* The Convention further
explains the meaning of the right to truth in Article 24(2), “each victim has the right to know
the truth regarding the circumstances of the enforced disappearance, the progress and results
of the investigation and the fate of the disappeared person. Each State Party shall take appro-

priate measures in this regard.”*¢”

All victims, including families and communities, have the right to know the truth about
what happened to the victim of an enforced disappearance. Melanie Klinkner, a professor in
international law at Bournemouth University, and Howard Davis, a reader in public law at
Bournemouth University, note, “the need of families to know the truth is vital and sometimes
has primacy over wanting justice; the desire for justice may be a secondary consequence of the

primary desire to know the truth.”"®

The right to truth developed from jurisprudence on enforced disappearances, especially at the
IACHR and the IACtHR. The first mention of the right arose in a 1997 case on enforced
disappearances at the IACtHR.'’ Ever since, the court has been a leading institution devel-
oping and confirming the right to truth. So too has the IACHR; according to international
lawyer Yasmin Naqvi, “the Inter-American Commission on Human Rights stands apart as
having presented the right to know the truth as a direct remedy in itself, based on Article 9(1)
of the Inter-American Convention [on Human Rights], which stipulates that ‘a State party
is obligated to guarantee the full and free exercise of the rights recognized by the Conven-
tion.””"”* The right to truth, therefore, is both an extension of the obligation on States to

investigate human rights violations and a remedy in its own right.

The right to truth under international law is also evolving. There is some debate among
scholars and legal experts about whether the right is a stand-alone legal right or whether it

must be attached to other obligations and rights, such as the State’s obligation to respect and
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investigate human rights violations or the right of victims to a remedy."”* Dinah Shelton, a
renowned and authoritative scholar on human rights remedies, emphasizes that appropri-
ate remedies depend on the circumstances of the case but that the minimum standards in
the context of international human rights violations include, “restitution where possible,
compensation where not, and a 7ight to the truth for the benefit of the injured parties and soci-

ety as a whole.”'

Without recognizing a right to truth and, therefore, knowing the fate of a loved one, human
rights cannot be fully and freely exercised. This is the case even though instruments like the
American Convention on Human Rights make no explicit mention of the right to truth; the
IACtHR has effectively read the right into the Convention through the State’s obligation to
investigate contentious facts regarding human rights violations and the right of victim’s rela-
tives to know the fate of their loved ones, including where the person was buried. Following
the Inter-American human rights system, the inclusion of the right to truth is growing in
other regional human rights systems, including Europe’s.'”® Therefore, there is a globalizing
and universalizing trend reinforcing the right to truth. In the context of enforced disappear-

ances, Klinkner and Davis clarify that the right to truth requires:
1. Information about the events leading up to the human rights abuse;

2. In the case of death, return of the human remains for commemoration pur-

poses but also to safeguard economic survival of family, including education

and health needs;
3. Information about the identity of the victim and of survivors;

4. Information about the identity of perpetrators; and

S. Information about the whereabouts and fate of the disappeared person.'”

In addition to the right to truth as a right that belongs to victims and their families, it extends
to the public. According to the UN Special Rapporteur to the Human Rights Council on

extrajudicial, summary or arbitrary executions:

Positive identification of the dead at its core involves recognition of the
anguish of families not knowing the fate of their loved ones. Without
identification and legal recognition of death, families of the missing not
only are denied dignity in their grief, they encounter often debilitating
impediments to their exercise of inheritance rights. Identification is

an acknowledgment that, for many reasons, broader society too must

know the truth.'”®

.
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The right to truth in cases of human rights violations such as enforced disappearances is there-

fore recognized as relevant to individuals and to the public more generally.”

Crucially, and as the JACtHR has repeatedly determined, the right to truth is not satisfied by

the creation of non-judicial bodies like truth commissions:

It is clear that truth commissions do not take the place of the non-
delegable obligation of the State to investigate the violations commit-
ted subject to its jurisdiction, to identify the persons responsible, to

impose sanctions on them, and to ensure adequate reparation for the

victim, all within the imperative need to combat impunity.'”

Nor is the right to truth satisfied by a State offering or providing reparations.'”® States cannot
compensate their way out of the obligation to investigate and establish the truth in relation
to human rights violations such as enforced disappearances. Eduardo Gonzalez Cueva, the
director of the International Center for Transitional Justice’s Truth and Memory Program,

writes:

The right to the truth is not subject to conditions or trade-offs.
Victims cannot be forced to waive their right to pursue justice and
reparations or to accept an apology in order to obtain the truth. On the
contrary, the right to the truth is complementary to all other aspects

of an effective transitional justice strategy, such as judicial action and

reparations.'”

The right to truth is increasingly recognized as an indispensable, core obligation of States
in relation to human rights violations. Canada, however, has not only failed to fulfill this
obligation, but it has also frustrated the right to truth in relation to the disappearances of

Indigenous children.

Summary of International Human Rights Laws on Enforced
Disappearances

Enforced disappearances under international human rights law are made up of

four constitutive elements:
1. The deprivation of the person’s liberty;

2. The direct or indirect (that is, by acquiescence) involvement of gov-

ernment agents or officials;
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3. The refusal to disclose the fate and/or whereabouts of the person;

and
4. The placement of the person outside the protection of the law.'©
In addition to the above core elements, enforced disappearances are:

e Human rights violations in and of themselves and encompass a

multitude of other human rights violations;

® Ongoing offences that continue until the person is returned or their

fate is established;

e  Offences against the person disappeared as well as their families and

communities; and
® Particularly egregious when the disappeared person is a child.

States must investigate enforced disappearances and uphold the family’s and
society’s right to truth. In addition, States must provide remedies including
compensation; locating and releasing the direct victim of enforced disappear-
ances; and recovering, identifying, and returning the remains of the disappeared

person for reburial to families and communities, where desired.

Possible Ways to Hold Canada to Account under the
International Human Rights System

There are several possible ways that Canada may be held accountable under the international
human rights system. First, it may be possible to issue a complaint at the UN Human Rights
Council. According to the Council, “any individual, group of individuals, or non-govern-
mental organization can submit a complaint,” and the complaint can be made against any
UN member state, which includes Canada."® A complaint, which is confidential, can be
made, “whether or not the country has ratified any particular treaty or made reservations
under a particular instrument.”* There are some admissibility criteria for a complaint, and
these include the exhaustion of domestic remedies, “unless such remedies appear ineffective
or unreasonably prolonged” and the “complaint must not already be under examination by
a special procedure, a treaty body or other United Nations or similar regional complaints

procedure in the field of human rights.”'*
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Second, a complaint can also be brought to the IACHR. According to the Commission:

Any person or group of persons or nongovernmental entity legally
recognized in one or more of the Member States of the OAS may submit
petitions to the Commission, on their behalf or on behalf of third
persons, concerning alleged violations of a human right recognized in,
as the case may be, the American Declaration of the Rights and Duties
of Man, the American Convention on Human Rights “Pact of San José,
Costa Rica,” the Additional Protocol to the American Convention on
Human Rights in the Area of Economic, Social and Cultural Rights
“Protocol of San Salvador,” the Protocol to the American Convention
on Human Rights to Abolish the Death Penalty, the Inter-American
Convention to Prevent and Punish Torture, the Inter-American
Convention on Forced Disappearance of Persons, and/or the Inter-

American Convention on the Prevention, Punishment and Eradication

of Violence Against Women “Convention of Belém do Pard.”'$*

As a member of the OAS, Canada is subject to the American Declaration."® The complaint

may therefore be brought forward on this basis.

Third, a complaint can be brought to the Working Group on Enforced Disappearances
by relatives of disappeared persons or civil society organizations working on the behalf of,
and with the consent of, those relatives.’* Importantly, the Working Group, “accepts cases
from any country in the world,” and “it is not necessary to exhaust domestic remedies before
submitting a case to the Group.”” Information regarding who submitted the case is kept
confidential. For complaints relating to cases that are older than three months, the Working
Group on Enforced Disappearances reviews the case and may then, “authorize transmission
to the government concerned, requesting investigations to be carried out and the results to be
passed on.”"*® As such, the Working Group on Enforced Disappearances works as a commu-
nications channel between families and communities and State representatives in an effort
to establish the whereabouts and fate of disappeared persons. Cases that are not resolved are
kept open, and the Working Group on Enforced Disappearances sends yearly reminders to
the State to establish the fate and/or whereabouts of the disappeared person. In addition,
the Working Group on Enforced Disappearances conducts two country visits per year and
publishes periodic reports. At the time of writing this Final Report, the Working Group on

Enforced Disappearances has not visited Canada.
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ENFORCED DISAPPEARANCES UNDER INTERNATIONAL
CRIMINAL LAW

They told us this would be heavy. They told us that it was not going to be easy to
have these conversations.... I want to bring forward language of “crimes against
humanity.” Other world crimes are called crimes against humanity: certain
acts committed by a State or on behalf of a State as part of a widespread policy
typically directed against civilians in times of war or peace. The violent nature
of such acts is typically considered a severe breach of human rights.... We talk
about truth and reconciliation, but we still haven’t talked about all the truth.

[TThis government—needs to be held accountable for crimes against humanity.

— Participant of the National Gathering on Unmarked Burials™?

In addition to remedies under international human rights treaties and mechanisms, there are
avenues for accountability for offences that constitute international crimes under the separate
body of international criminal law. International criminal law is the branch of international
law that seeks to establish criminal responsibility for individuals who commit international
crimes: war crimes, crimes against humanity, genocide, and the crime of aggression.” The
development of this area of law is, in large part, the result of efforts since the end of the Second
World War, and, in particular, since the end of the Cold War, to investigate and prosecute

those responsible for mass atrocities.

While many of the horrors committed in the Indian Residential School System precede
the articulation of international criminal law, it remains useful to consider how past events
may amount to international crimes. Doing so can provide victims and the public with a
greater understanding of how systematic, organized, and purposeful these abuses were. It
can also help to decolonize international law—Ilaw that was crafted by States, including
Canada, with the express intention of excluding Indigenous Peoples and preserving impu-
nity for those responsible for the atrocity crimes committed against Indigenous children,
people, and communities. The analysis that follows demonstrates how the enforced disap-
pearances of the children at Indian Residential Schools and other associated institutions
amount to crimes against humanity. It also endeavours to contribute to the broader effort to
imagine, “what international law could be if it had not itself been implicated historically in

colonization.”™
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Crimes Against Humanity

Crimes against humanity are atrocities that violate not only direct victims but also all of
humanity.””* According to the Rome Statute of the International Criminal Court (Rome Stat-
ute), enforced disappearances constitute crimes against humanity if they are, “committed
as part of a widespread or systematic attack directed against any civilian population, with
knowledge of the attack.”® The crime can be committed by either State agents or political

organizations."*

According to the ICC, crimes against humanity “are among the most serious crimes of
concern to the international community as a whole, warrant and entail individual criminal
responsibility, and require conduct which is impermissible under generally applicable inter-

national law, as recognized by the principal legal systems of the world.””

What Are Chapeau Elements?

Chapeau elements, also referred to as “contextual elements,” are the required
aspects of the crime for it to be considered a crime against humanity under inter-
national law and which distinguish it from other criminal acts. Chapeau elements
must be satisfied in conjunction with any other specific elements that are subse-

quently set out.

To constitute a crime against humanity, the “chapeau elements” of the international crime of

the enforced disappearance of persons need to be satisfied:

The enforced disappearance must be part of a widespread or systematic

attack against the civilian population; and

The attack must be committed by perpetrators who have knowledge of the

attack.

The Crime Must Be Part of a Widespread or Systematic Attack against
a Civilian Population

According to the ICC, an attack against a civilian population is one committed, “pursuant
to or in furtherance of a State or organizational policy to commit such attack” and, “requires

that the State or organization actively promote or encourage such an attack against a civilian
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population.” An enforced disappearance as a crime against humanity can also be committed
in the context of a widespread or systematic attack against a population where the emphasis
is on additional crimes against humanity, such as murder and torture. The attack on a civilian
population does not need to be an act of physical violence but can be the result of systemic
discriminatory treatment such as apartheid."”” While it can be both, the attack in which the
enforced disappearance of a person or persons is committed does not need to be widespread

and systematic, just one or the other.

A widespread attack is one of sufliciently large scale that targets a significant number of
people.’” It occurs when the attack is, “massive, frequent, carried out collectively with consid-
erable seriousness and directed against a large number of civilian victims.””” The widespread
nature of an attack can also be demonstrated, “by the geographical scope of the attack.”
The International Criminal Tribunal for the former Yugoslavia (ICTY) outlined additional
factors that can be considered when determining whether an attack is widespread or system-
atic, including the, “consequences of the attack upon the targeted population, the number of
victims, the nature of the acts, the possible participation of officials or authorities or any iden-

tifiable patterns of crimes.”*""

An attack is systematic if it is perpetrated as part of a pattern or policy. As the ICTY has found,
“the adjective ‘systematic’ emphasizes the organised character of the acts of violence and the
improbability of their random occurrence. Thus, it is in the ‘patterns’ of the crimes, in the
sense of the deliberate, regular repetition of similar criminal conduct that one discerns their
systematic character.”®” The existence of a plan or policy can be indicative of the systematic
character of the attack, but it is not a distinct legal element.*”® Only the overall attack—not

the specific acts of any particular perpetrator—must be systematic.”*

The Crime Must Be Committed with Intent

To qualify as a crime against humanity, an attack must be committed with simple intent,
meaning intent to commit the underlying offence. Intent does not require that the perpe-
trator knows all the details of what will follow when someone is detained or their liberty is
deprived.?® Rather, according to the ICC, intent is satisfied, “if the perpetrator intended to
further ... an attack.” In the context of an enforced disappearance, the perpetrator need
only be aware that, following the loss of liberty of the person,”” a refusal to acknowledge
the deprivation of liberty or to provide information about the whereabouts of the detained
person has occurred or will occur. The perpetrator also needs to have intended to remove the

person from the protection of the law for a prolonged period.*®
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The Crime Must Be Committed with Knowledge of the Systematic
Attack

For an enforced disappearance to constitute a crime against humanity under the Rome Stat-
ute, the perpetrator must have known, “that the conduct was part of or [the perpetrator]
intended the conduct to be part of a widespread or systematic attack directed against a civilian

population™”

and “that his acts comprise part of the attack, or at least [that he took] ... the
risk that his act is part of the attack.””"® Having sufficient knowledge, therefore, “should not
be interpreted as requiring proof that the perpetrator had knowledge of all characteristics of
the attack or the precise details of the plan or policy of the State or organization.”" Accord-
ing to the International Criminal Tribunal for Rwanda, “it is sufficient that, through his acts
or the function which he willingly accepted, he knowingly took the risk of participating in the

implementation of that attack.”*"?
p

The Elements of the Test for Enforced Disappearance as a Crime
Against Humanity

In addition to proving the elements listed above, there is a specific test that must be met for
the offence of enforced disappearance to be considered a crime against humanity. Under the
Rome Statute, the definition of enforced disappearance of persons as a crime against human-

ity is:

the arrest, detention or abduction of persons by, or with the
authorization, support or acquiescence of, a State or a political
organization, followed by a refusal to acknowledge that deprivation
of freedom or to give information on the fate or whereabouts of those

persons, with the intention of removing them from the protection of

the law for a prolonged period of time.*"

The ICC has articulated the elements of the crime against humanity of enforced disappear-
ance of a person, which provides helpful guidance on interpreting the various parts of this
definition (see Appendix A). Based on this definition, however, a persuasive argument can
be made that the disappeared children were victims of enforced disappearances and that it
therefore meets the threshold of constituting a crime against humanity under international

criminal law.
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Applying the Test to the Deaths of Indigenous Children at Indian
Residential Schools

To date, at the time of writing this Final Report, there is no case law from an international
court with jurisdiction over international crimes on enforced disappearances because no one
has been tried and convicted of perpetrating this specific crime against humanity.* Recently,
however, Canadian legal scholars have argued that the disappearance of children forced into
the Indian Residential School System constitutes an international crime. Morris and Smith,

for example, have argued that:

Canada’s pattern of failure to ensure effective and timely remedies for
disappearances of Indigenous persons may amount to acquiescence in
international crimes of enforced disappearance.... All elements of the
international crime of enforced disappearance may be present in the
situation of children still missing from the IRS [Indian Residential
School] system: Children were forcibly detained in IRS institutions.
Government officials were directly responsible for IRS policies and
oversight of the schools. The disappearances of many of the children
are continuing, and government efforts to cooperate with First Nations

to investigate and reveal missing children’s fate and whereabouts have
215

been at best dilatory [i.e., slow or delayed].

The children were civilians, and their disappearances were systematic and widespread. It was
not limited to one area or moment in time. It happened across the country and was perpe-
trated unabated across generations. The Indian Residential School System was put in place,
along with numerous other State-controlled institutions that detained children, deprived
them of their liberty, and failed to return thousands of them home safely to their families. It
constituted what Pauline Wakeham, an associate professor in the Department of English and
Writing Studies and the Indigenous Studies Program at Western University, has termed “slow
violence” perpetrated as part of a persistent settler colonial invasion.” It constitutes an attack
committed over a long period of time rather than a time-limited or instantaneous atrocity.
While it does not need to be both to satisfy the requirements of a crime against humanity, the

disappearances of the children were both systematic and widespread.

The Canadian State not only had knowledge of the attack, but it also designed and imple-
mented the laws and policies that perpetrated violence on Indigenous children, their families,
and communities. It is impossible to fully appreciate the disappearances of the children

without understanding the broader context in which they occurred: the forcible transfer of
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children—committed by Canadian officials or by its authorized agents (including the RCMP
and church officials)—from their families and communities into Indian Residential Schools.
These officials and agents detained and therefore deprived the liberty of the children for
prolonged periods of time. The church officials of various denominations, who ran these
institutions on Canada’s behalf then buried the children, and, in many cases, neither State
nor church officials ever informed the families or communities of the children’s deaths. These
acts were purposeful and intentional. The Canadian State had knowledge that the children’s
liberty would be deprived at these institutions, and it had knowledge of the broader genocidal
context of the attack. Indeed, the forcible transfer of children from one group to another,

with the intent to destroy the group in whole or in part, was an act of genocide.””

This forcible transfer of the children deprived Indigenous children of their liberty and placed
them in institutions with conditions that caused high death rates that were known to the
federal government. The fate of many of the children who were disappeared has remained
unknown for decades. Many remain disappeared to this day. The genocidal violence that
forced the children into the Indian Residential School System and the disappearances of these
children had the same settler colonial goal: the attempted elimination of Indigenous Peoples

as distinct legal, political, and cultural groups.**

In addition to meeting the “chapeau elements” of a crime against humanity, the disappear-
ance of some of the children also likely meets the elements of the specific test for enforced
disappearances under international criminal law. The first four elements are similar to those
of enforced disappearances under international human rights law. For clarity, all the elements
are considered in turn below, and additional considerations that are specific to international

criminal law are highlighted.

The Arrest, Detention, or Abduction of Indigenous Children as a
Deprivation of Liberty

The analysis above in relation to a deprivation of liberty is equally applicable in the context of
international criminal law. In addition, under international criminal law, perpetrators must
have, “arrested, detained or abducted one or more persons.”” Under the Rome Statute, the
deprivation of liberty need only be either the result of an arrest, detention, or abduction and
a subsequent refusal, “to acknowledge the arrest, detention or abduction, or to give infor-
mation on the fate or whereabouts of such person or persons.””® According to the Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
which was adopted by the UN General Assembly in 1988, there is a distinction between
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people who have been arrested, have been imprisoned, or have been detained.”" Specifically,
“arrest” and “imprisonment” relate to the commission of a wrong. A person who is detained,
however, is, “any person deprived of personal liberty except as a result of conviction for an

offence.”?*

The ICC’s Elements of Crime note that, “it is understood that under certain circumstances
an arrest or detention may have been lawful.”** An enforced disappearance may be deemed a
crime even if the initial loss of liberty was legal. The lawfulness of the detention of a person in
no way diminishes culpability for their enforced disappearance. As noted, the children were
detained at the Indian Residential Schools. They broke no laws and committed no crimes.
Their liberty was deprived not because of any wrongdoing but because they were Indigenous.
That fact that some children may have been periodically allowed to leave the institutions to
visit families does not mean that they were not otherwise detained. Many sought to leave and
were punished, often brutally, for simply trying to go home. In some cases, children were also

arrested.

In addition to children being arrested and detained, some children may have been abducted.
In many instances, children were taken to the institutions without parental consent by police
officers, Indian Agents, or church officials. Just as is known to have occurred at other institu-
tions, babies born to girls at the Indian Residential Schools may have been taken and adopted
out. There are also many testimonies that babies were thrown in furnaces and incinerated. All

these instances may meet the definition of abduction.

The Direct or Indirect Support of the State

The federal government both directly and indirectly supported the disappearances of the chil-
dren. The perpetrators—Canadian agents and those running the institutions on Canada’s
behalf—detained thousands of Indigenous children at Indian Residential Schools, depriving
them of their freedom or liberty. They knew many of the children would not survive. Those
who ran the institutions on behalf of the federal government, including religious entities,
did so with the full support and authorization of the State. The perpetrators knew that their
conduct was aimed at destroying Indigenous communities, breaking apart Indigenous fami-
lies, and assimilating Indigenous children. They had knowledge that these institutions were
part of a wider system and Canadian policy that identified Indigenous children as targets. The
children were forced either by law or coercion into Indian Residential Schools. From there,
for well over a century, hundreds, possibly thousands, of Indigenous children were systemat-

ically disappeared.
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A Subsequent Refusal to Acknowledge and Provide Relevant
Information Regarding the Person’s Fate

The refusal to acknowledge or provide information about the fate and deaths of the children
began the moment that the child died. In many cases, parents were not informed of their
child’s death. For decades even as the crimes committed in the Indian Residential School
System came to light, Canadian authorities refused to acknowledge the deprivation of liberty
and freedom or to provide information to families and communities about the fate and
whereabouts of the children. In volume 4 of the TRC’s Final Report, it concluded that the
federal government failed to create or enforce a consistent policy to record the deaths of Indig-

enous children:

For just under one-third of these deaths (32 percent), the government did
not record the name of the child who died.

For just under one-quarter of these deaths (23 percent), the government did

not record the gender of the child who died.***

What could compel those running these institutions to not record the name or even the
gender of hundreds of deceased children? The Indian Residential School System actively
sought to attack the children’s identities as well as their ties to their families, communities,
and cultures. Children were given numbers. The State and those working on its behalf had
such a systemic disregard for the children and their families that they failed to inform their
families and communities about their deaths. Although the 2008 federal apology had one
sentence acknowledging that children died at these institutions, the federal government has
never formerly acknowledged that many of these children and their families are victims of

enforced disappearances.

The Removal of the Disappeared Person from the Protection of the
Law

The disappeared children were denied their rights under the law and placed in legal limbo.**

The children did not benefit from the protection of the law; on the contrary, laws were put
in place to force them into Indian Residential Schools, and laws were not enforced against
perpetrators who mistreated, abused, and harmed the children.” Further, there were signif-
icant efforts by government to block access to the legal system or access to effective remedies.
This lack of access to legal remedies was compounded by the fact that the government and
those working with State authorization were themselves responsible for, or implicated in,

these disappearances.
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The TRC’s findings in relation to the missing children also support the conclusion that
the children were purposefully placed outside the protection of the law. Despite knowing

that children were dying at high rates*”

and that there were significant issues of abuse by
those entrusted with their care, the federal government continued to implement the Indian
Residential School System. In addition, the government failed to put in place eftective poli-
cies on recording the deaths of the children, including their causes of death.”® The federal
government often also failed to call police to investigate claims of mistreatment and abuse
of children.”” Over the long existence of the Indian Residential School System, only a tiny
fraction of the abuses reported to authorities were ever investigated and prosecuted by the
State.”® Where children died, there was a lack of sufficient investigations into their deaths.”!

This all points to the lack of legal protections for the children who died at these institutions.

The Requirement of a Prolonged Disappearance

Although there is no case law indicating how long a person must be disappeared to satisfy
the definition of “a prolonged disappearance,” the enforced disappearance of children from
Indian Residential Schools would satisfy any reasonable definition. Many spent years—some
spent over a decade—at Indian Residential Schools or associated institutions and then were
disappeared. Some have remained disappeared for generations as their families and commu-
nities continue to search for their whereabouts and the circumstances of their disappearance.
Context must also inform what constitutes a “prolonged disappearance” under international
criminal law. For example, a baby born at an Indian Residential School or associated institu-
tion who was subsequently killed shortly after birth would arguably be a victim of enforced

disappearance for the entirety of their life, even if that was only a few hours or days.

The International Criminal Court

There are reasonable grounds to conclude that the disappearance of Indigenous children by
Canada and its agents amounts to a crime against humanity. This does not mean that individ-
ual perpetrators can or will be held accountable in international tribunals. Many have died,
and there may be legal roadblocks to prosecuting international crimes committed decades
ago. The above analysis demonstrates, however, the depth and scope of the enforced disap-
pearances of Indigenous children, directed by Canadian authorities, which have yet to be

remedied or resolved.

To date, the federal government has refused to investigate itself and has only just begun to
support Survivors, Indigenous families, and communities in their own investigations into

the missing and disappeared children. Only after full investigations are complete can it
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be determined which of the children are the victims of enforced disappearances. In refus-
ing to ensure proper investigations have been completed, the federal government has not
acknowledged that the children and their families may be victims of the crime of enforced
disappearance, and it has not provided appropriate reparations. The fact that the federal
government has not done so raises the possibility that the ICC may investigate and prosecute
these crimes. Canada is a member State of the ICC, and, therefore, the Court has jurisdiction

over alleged crimes committed in Canada.

The ICC does not hold States to account for international crimes. Rather, it focuses on indi-
vidual responsibility for those who have committed the atrocity crimes enumerated under the
Rome Statute. These crimes include crimes against humanity, war crimes, genocide, and the
crime of aggression. The ICC also focuses on the role of those “most responsible” for these
crimes as opposed to minor participants or so-called “foot soldiers.” Therefore, any investiga-
tion by the ICC into the conduct of those responsible for and running the Indian Residential
School System would emphasize the role of specific individuals deemed most responsible for

the crimes against humanity.

The ICC is bound by the principle of complementarity, meaning that the Court can only
investigate and prosecute where the relevant State is not doing so or is unable or unwilling
to do so in a genuine manner.” This is not a test of the quality of a justice system. Rather,
it is a test of whether the State is actually conducting investigations and whether it is doing
so in a way that is genuine as opposed to frustrating the truth and/or protecting perpetra-
tors. The federal government has been and remains unwilling to investigate and prosecute
those responsible for the enforced disappearance of hundreds, perhaps thousands, of Indige-
nous children. There are also serious concerns about the ability of the federal government to
independently and impartially investigate itself for the crimes committed by its agents against
Indigenous children. The ICC’s complementarity test is therefore presumptively met and

should not represent a barrier to investigation.

To open an investigation, the ICC must also find that the relevant crimes referred to it are of
sufficient gravity and that it is in the interests of justice to investigate them. Both gravity and
the interests of justice have been used by the ICC Prosecutor not to investigate certain situ-
ations of mass atrocity. Nevertheless, it is evident that the atrocity crimes committed against
the children and the suffering it has caused have sufficient gravity and that, without other real-
istic prospects for accountability, investigating such crimes ought to be seen as being in the

interests of justice.

The most significant roadblock to an ICC investigation would be jurisdictional, specifi-

cally, whether the disappearance of the children falls outside of the temporal jurisdiction of
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the Court. The Rome Statute limits what the Court can investigate to those international
crimes committed after July 1, 2002. The disappearances—as well as the other atrocity crimes
committed against the children—all occurred before that date. While it is not yet clear how
the ICC would view the matter, and, as noted above, there is no case law from international
criminal tribunals in relation to enforced disappearances as a crime against humanity, it is at
least arguable that enforced disappearances should be considered a continuing international
crime, one that is not resolved until the disappeared person is returned or their fate is estab-
lished.*** The ongoing nature of the crime of enforced disappearance of Indigenous children
would therefore constitute a crime up until this day and extend into the temporal jurisdic-
tion of the ICC.

An investigation by the ICC would be useful as it could therefore confirm whether crimes
against humanity of enforced disappearances were committed against Indigenous children
and their families and communities. Doing so would challenge settler amnesty and the culture
of impunity that Canada has created for itself. It would also confirm what Survivors, Indig-
enous families, and communities have known for decades: that Canadian authorities have
perpetrated mass atrocity crimes against Indigenous children, their families, and communi-

ties on a widespread and systematic scale.

The ICC’s 2021 Refusal to Investigate

In June 2021, a group of Canadian lawyers sent a formal request to the Chief
Prosecutor of the ICC to open a preliminary investigation about whether, “[the]
deaths, mass unmarked graves and general treatment of the 215 deceased chil-
dren [at Kamloops Indian Residential School] constitute crimes against humanity.”
The Chief Prosecutor declined the request, in part because, “they felt they were
prevented [from doing so] as the deaths occurred before Canada ratified the
crimes against humanity law.”?* Recourse to international criminal law neverthe-
less remains a worthwhile aim. Brian Finucane, a graduate of Yale Law School,
stresses that, “prosecution of the offense is necessary in order to condemn the
specific harms caused to the families of the missing by the continuing uncertainty

regarding the fate of the missing.”*

Unfortunately, the refusal letter did not provide any analysis of whether Canada’s
actions and omission constitute crimes at international law. It is notable that, even
in cases where the Office of the Prosecutor has declined to open an investigation,

it has offered comprehensive answers to requests to open such investigations and

»
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accepted that relevant conduct did amount to international crimes.?*¢ For exam-
ple, while the Prosecutor declined a request by an Australian parliamentarian to
open an official investigation into abuses committed against migrants on Nauru
and Manus Island, its response letter made clear that it did accept that the abuses

constituted a crime against humanity.?”

It may therefore be possible for a new submission regarding the enforced disap-
pearances of children to request such an analysis and a finding of a prima facie
case of crimes against humanity. Even if such an application was not successful
in prompting the ICC to open an official investigation, it could provide important
clarity on whether there is a case to be made that the crime against human-

ity of enforced disappearances was committed in Canada and whether the ICC

contemplates enforced disappearances as a continuous international crime.

\_

Characterizing the Enforced Disappearances of Indigenous
Children as an Ongoing Crime under International Criminal Law

Similar to the analysis above in relation to international human rights law, it is possible to
characterize the enforced disappearances of Indigenous children as an ongoing crime under
international criminal law. The Rome Statute states that, in applying the law, the Courrt,
“must be consistent with internationally recognized human rights.”** As a result, scholars
have argued that, “the crime of enforced disappearance as a crime against humanity embodied
in the Rome Statute should be interpreted in the light of the enforced disappearances instru-

ments and other human rights treaties, including those relating to children.”*”

In June 2021, the Working Group on Enforced Disappearances called on the Canadian federal
government and the Holy See to investigate the unmarked and mass graves of Indigenous
children and to, “conduct full-fledged investigations into the circumstances and responsibil-
ities surrounding these deaths, including forensic examinations of the remains found, and to
proceed to the identification and registration of the missing children.”* It is notable that,
according to the Working Group on Enforced Disappearances, “one consequence of the
continuing character of enforced disappearance is that it is possible to convict someone for
enforced disappearance on the basis of a legal instrument that was enacted after the enforced
disappearance began, notwithstanding the fundamental principle of non retroactivity.”**!
Given that the application of the Rome Statute should be consistent with internationally
recognized human rights, the same analysis should apply, and the enforced disappearances
of children before July 1, 2002, should be admissible for investigation. The disappeared chil-

dren, their families, and communities deserve justice.**
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If under international criminal law,
enforced disappearances constitute
a continuous crime, then the crime
was perpetrated against Indige-
nous children both before and
after July 1, 2002. They are still
being perpetrated because the fate
and whereabouts of the children
are unknown. Given that these
enforced disappearances have not
been the subject of an investiga-
tion or prosecution by the federal
government and remain unre-
solved, these crimes and their effects
can be understood as ongoing. The
widespread and systematic attack
on the children, their families, and
communities constitutes a crime

against humanity that falls under

o Kamloops Indian Residential School Monument, Interlocu-
the ]UIISdlCtIOH of the ICC. tor’s visit, August 31, 2022 (Office of the Independent Special
Interlocutor).

ENFORCED DISAPPEARANCES: A PURPOSEFUL GAP IN THE
LAW IN CANADA

Why has Canada never investigated or remedied the enforced disappearance of Indigenous
children? Why has it not supported investigations led by Indigenous communities? Why has
so little attention been paid to the children and their families as victims of enforced disappear-
ances? Why is this the case when Canada has obligations under international law to ensure
a prompt, thorough, and impartial investigation into potentially unlawful deaths, including

disappearances?**

Why? Because the federal government has actively worked to preclude access to justice for
enforced disappearances. Contrary to its purported record as a human rights leader, Canada
has failed to address enforced disappearances as either a human rights violation or a crime
against humanity. It has deliberately and repeatedly declined to adopt international treaties or
join international courts that might investigate these violations and atrocity crimes and failed

to enact domestic legislation relating to enforced disappearances.
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Why? Because Canada’s deliberate avoidance of obligations to redress enforced disappear-
ances is consistent with its pattern of systemic denial and resistance to accountability efforts
on the part of Indian Residential School Survivors, Indigenous families, and communities,
including with respect to the deaths of children while in the care of the State and churches at

these institutions.

Why? Because Canada has a long pattern of responding to calls for accountability by first
denying, then minimizing, and then only admitting partial responsibility for wrongdoing.
It also has a pattern of only doing so in response to litigation and political pressure. What
follows demonstrates how this organized and purposeful denial of recourse to justice has
operated in Canada in relation to the enforced disappearance of children at former Indian

Residential Schools and associated institutions.

“Photograph of Reverend Fuller Leading a Funeral Procession at Shingwauk,” Shingwauk Residential
Schools Centre.
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Canada’s Decision Not to Include Enforced Disappearances in Its
Crimes Against Humanity and War Crimes Act

When Canada ratified the Rome Statute and implemented the 2000 federal Crimes Against
Humanity and War Crimes Act, it omitted an explicit mention of enforced disappearances.”*
This was despite the fact that the Rome Statute specifically mentions enforced disappearances
as a crime against humanity. According to Fannie Lafontaine, a leading expert on the domes-
tic application of international criminal law in Canada, “it is probably not a coincidence that
Canada has also failed to ratify the international human rights conventions related to these
grave violations.”* She suggests Canada’s mistreatment of Indigenous Peoples may under-
lie its refusal to include enforced disappearances in the Crimes Against Humanity and War

Crimes Act. >

If Canada did include the crime against humanity of enforced disappearances in its domestic
law, it is unlikely that it could prosecute individuals for these atrocity crimes as they did not
constitute a crime at the time of the disappearance of Indigenous children taken to Indian
Residential Schools. As well, pursuant to the Crimes Against Humanity and War Crimes Act,
only the Attorney General of Canada can initiate such an investigation.* The fact that the
Attorney General of Canada is the only one with authority to initiate this type of investiga-
tion against the federal government creates a conflict. Unfortunately, this continues to foster
a culture of impunity and fails to provide an avenue for redress for the families and commu-

nities of the children who were and are victims of enforced disappearances.

Canada’s Refusal to Be a Full Member of the Inter-American
Human Rights System

Canada has been a member State of the OAS and the IACHR since 1990. The Canadian
federal government provides political support and funding for both but has steadfastly
refused to be a full participant in the Inter-American human rights system.** Specifically,
Canada has neither signed nor ratified the American Convention on Human Rights or the
Inter-American Convention on Forced Disappearance. It has also failed to accept the jurisdic-
tion of the IACtHR. This has significant implications for all Canadians, as well as Indigenous
communities, to seek justice for human rights violations and creates barriers to meaningful
international legal and judicial avenues of redress for violations of international human rights

law committed by the Canadian State.

»
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In recent years, experts and researchers have repeatedly emphasized that, “for a country strug-
gling to reconcile with ... Indigenous nations,” Canada would benefit from becoming a
“full player” in the Inter-American human rights system.**” Sara Gold, a graduate of McGill
University’s law program, for example, has listed the benefits of doing so to forward justice for

Indigenous Peoples within Canada, including that this system would:
Grant supplementary avenues to protect Indigenous rights;

Create opportunities to share lessons and strategies across Indigenous

communities in the region;
Increase Canada’s credibility on Indigenous human rights; and
Enrich legal protections for Indigenous communities across the Americas.”°

Despite the important avenue for accountability that the Inter-American human rights
system provides, Canada has failed to sign onto the American Convention on Human Rights,
placing Indigenous people and communities outside the full purview of the system’s rich
human rights law and jurisprudence. It also ensures that Canada cannot be held to account
under that system for failing to investigate these human rights violations and for not uphold-
ing the right to truth for Indigenous families and communities in the context of enforced

disappearances.

Canadian officials, including former Minister of Foreign Affairs Lloyd Axworthy, have put
forward several reasons why Canada has neither signed the American Convention on Human
Rights nor accepted the jurisdiction of the IACtHR. One argument is that doing so would
interfere with provincial jurisdiction.”®" It is notable that this is the same argument that
Canada put forward when it initially opposed the Universal Declaration of Human Rights in
1948. In that instance, the claim that promoting human rights would interfere with provin-
cial jurisdiction masked the federal government’s more sinister motivations: that it did not
want to accept binding human rights standards for people residing in the country. It is diffi-
cult not to conclude the same with respect to the American Convention on Human Rights. In
the almost 55 years since this Convention was introduced, Canada has never provided details

on the specific concerns that provinces have in relation to its ratification.”?

Another argument is that some of the language in the Convention is problematic. One exam-
ple that has been cited is the pronouncement in article 4 that the right to life “shall be
protected by law and, in general, from the moment of conception.”* As a country that
legally permits abortion, some have raised concerns about this particular provision. However,
Canada need not be bound by such proclamations. Under international law, the federal

government can issue an interpretative declaration or enter a reservation upon signing the
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treaty, making it clear that certain sections of the Convention will not apply in the coun-
try.>* Minister Axworthy noted this possibility but stated, “in order to ratify the [American
Convention on Human Rights] at present, a very large number of reservations and statements
of understanding ... would be required. However, Canada’s position with respect to reserva-

tions to human rights treaties is that reservations should be few and limited in scope.”***

Minister Axworthy also stated that, “before Canada can ratify a human rights convention,
we must ensure that we are in a position to live up to the commitments we would undertake
by ratifying it.”>¢ As with the others noted above, this argument is not persuasive. Human
rights law is aspirational, and in signing onto international instruments, States are commit-
ting to take steps to realize the rights articulated within them. Canada has signed onto other
international instruments that make this clear. One example is the International Covenant on
Economic, Social and Cultural Rights, which states clearly that those who accede to the Cove-

257

nant, like Canada,”” seck to achieve, “progressively the full realization of the rights recognized

in the present Covenant by all appropriate means.”***

Despite Canada’s resistance to becoming a full member, the Inter-American human rights
system has nevertheless made important contributions and guidance on respecting human
rights in Canada. For example, the IACHR has undertaken missions and written reports on
the subject of missing and murdered Indigenous women and girls and did so before Canada
set up the National Inquiry.” Margarette May Macaulay, the second vice-president of the
IACHR, has stated that, “the Commission’s work related to Canada clearly demonstrates
that the country is not devoid of human rights violations and could benefit from the support
and monitoring the JACHR offers.”** Macaulay added that, if Canadians have not accessed
the Inter-American system of human rights, it may be because, “most members of Cana-
dian civil society organizations and its legal community are unaware of the existence of [the
system] and of the Commission’s various mechanisms.”**' Since Canada is a member of the
OAS, individuals, groups, and organizations can submit a petition to the IACHR to investi-

gate alleged human rights violations by the federal government.

No State has managed to create a society where human rights violations are entirely absent.
That is the very reason human rights law exists: to guarantee and protect human rights now
and into the future. Signing and ratifying international human rights instruments creates
the conditions under which States can move towards respecting, protecting, promoting,
and fulfilling human rights. Human rights instruments provide victims and Survivors with
recourse to international mechanisms, courts, and tribunals to remedy human rights viola-
tions. Unfortunately, Canada’s refusal to sign the American Convention on Human Rights

denies this recourse to all Canadians.

.
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Some federal government officials insist that ratifying the American Convention on Human
Rights and accepting its jurisdiction would have little effect on Canadians because the Cana-
dian Charter of Rights and Freedoms already exists.*> Canada’s Standing Senate Committee

on Human Rights was critical of this argument and concluded:

It cannot be said that people have so much protection that they do
not need any more. In addition, ratification of international treaties
and recognition of the jurisdiction of the bodies created to oversee
their implementation give another level of protection not afforded by
domestic courts, especially in Canada where the absence of legislation

implementing international treaties seriously limits the possibility of

invoking them before the courts.”

This criticism has been reiterated by experts on Canada’s resistance to fully engage with the
Inter-American human rights system. Bernard Duhaime, a professor of international law and

political science at the University of Quebec, has concluded that:

The great majority of commentators agree today that there is no serious
valid legal concern that should prevent Canada from adhering to the
[American Convention on Human Rights] and subjecting itself to the
court. On the contrary, many argue that there are several important
reasons in favor of such recognition. Indeed, this would first correspond
to what a majority of Canadians want, and it would follow repeated
recommendations formulated in this sense by commentators and by the
Canadian Senate Committee on Human Rights in both its 2003 and
2005 reports. But more importantly, it would provide for a greater and

broader international human rights protection for persons under the
264

control of the Canadian state.

The Standing Senate Committee on Human Rights dismissed all of the federal government’s
arguments against ratifying the American Convention on Human Rngts and accepting the
jurisdiction of the IACtHR. It concluded that there are, “no compelling reasons for Canada
not to ratify the Convention”** and that, “few, if any, of the Government concerns seem to
pose an insurmountable obstacle to Canadian ratification of the Convention.”* In 2002
and 2003, the Standing Committee recommended that Canada, “take all necessary action
to ratify the American Convention on Human Rights” and “recognize the jurisdiction of the
Inter-American Court of Human Rights on all matters relating to the interpretation or appli-

cation of the Convention” by 2008.” To date, Canada has ignored the recommendation. The
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result is that the law and jurisprudence in relation to enforced disappearances available in the

Inter-American system on human rights remain out of reach to Indigenous communities.

Canada’s Failure to Ratify the Convention on Enforced
Disappearance

There have been several calls for Canada to also ratify the Convention on Enforced Disappear-
ance. Since 2018, the federal government has engaged in consultations regarding the possibility
of signing and ratifying this Convention.”® Canadian parliamentarians have introduced

269 and has recom-

motions domestically calling on other States to ratify the Convention
mended the same at the UN Human Rights Council.”° Canada, however, has not signed or
ratified the Convention. No federal government officials have offered concrete reasons as to
why the State has refused to sign this Convention. According to a brief by Peace Bridges Inter-
national, however, “speculation as to why Canada has not signed the Convention includes
the enforced disappearance of Indigenous children through the residential school system.””!
This may be yet another decision by Canada to avoid being held accountable for the deaths

of Indigenous children.

There are many reasons that Canada should ratify the Convention on Enforced Disappear-
ance. First, it would provide an important avenue to Indigenous victims of the ongoing harm
and crime of enforced disappearances to seck justice and accountability, including through
access to the Committee on Enforced Disappearances.”’> Second, it would require Canada to
include enforced disappearance as an offence in its domestic Criminal Code, including in rela-
tion to the specific crime of the, “wrongful removal of children who are subjected to enforced
disappearance.”” Unfortunately, without this ratification and implementation within Cana-
dian law, there is no law prohibiting enforced disappearances as a specific criminal offence in

Canada.

CONCLUSION: ADDRESSING THE ENFORCED
DISAPPEARANCE OF INDIGENOUS CHILDREN

Because Canada has actively opposed the application of laws relating to enforced disappear-
ances both at the domestic and international level, few have made the connection between
the law of enforced disappearances and the disappearance of the children at Indian Residen-
tial Schools. Unmarked and mass graves, however, do not usually exist because someone has

died under normal conditions. They are often evidence of wrongdoing and attempts to cover

.
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something up. In many cases, they signal an attempt to disappear victims and conceal their
fate as well as the wrongdoing that led to it. The fact that many of these children were disap-
peared decades ago does not matter; it does not mean that they are any less harmful, serious,

or deserving of remedy.

Pursuant to international human rights law, many of the children who were never returned
home by the State from Indian Residential Schools and other institutions may be victims of
enforced disappearance. This is a human rights violation of each disappeared child as well as
of their families and communities. These disappearances were knowingly committed by the
State and its agents as part of a widespread or systematic attack against Indigenous Peoples;
therefore, these enforced disappearances also constitute a crime against humanity under inter-
national criminal law. Enforced disappearances demand a genuine investigation by the State
to fulfill the right to the truth for victims and their families. They are an ongoing and active
human rights violation that demands remedy by Canada. They are an offence that continues
until such time that the person is returned and/or their fate is established. These disappear-

ances are ongoing violations that require both remedies and reparations.

The disappeared children have not been forgotten. Survivors, Indigenous families, and
communities continue to fight for justice and accountability for the missing and disappeared
children. They continue to lead investigations into what happened. In doing this, they are
stepping back into their own trauma to bring dignity, honour, and respect to each one of the

children. As the Right Honourable Governor General Mary Simon has said:

This trauma burrows deep into our bones. Unending. Unyielding. For
a long time this trauma was buried. Unheard. For years, the loss, fear
and pleas from mothers, fathers, brothers, sisters, grandparents, uncles,
aunts and communities went unrecognized. Children disappeared at
residential schools and other institutions, buried in unmarked graves,

forgotten and erased. But they were not forgotten by their families, by

their communities, by their Peoples.*”*

Despite Canada’s resistance to accountability for the enforced disappearances of children at
these institutions, Survivors, families, and communities have demonstrated their strength and
relentless dedication to recover the children and bring the truth of these mass human rights

violations and crimes against humanity to light.
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APPENDIX A

The International Criminal Court’s Elements of Crime—Enforced
Disappearances

Article 7(1(i)

Crime against humanity of enforced disappearance of persons

Elements
1. The perpetrator:
(a) Arrested, detained or abducted one or more persons; or

(b) Refused to acknowledge the arrest, detention or abduction, or
to give information on the fate or whereabouts of such person or

persons.

(a)  Such arrest, detention or abduction was followed or accompanied
by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of such person or persons;

or

(b)  Such refusal was preceded or accompanied by that deprivation of

freedom.
3. The perpetrator was aware that:

(a)  Such arrest, detention or abduction would be followed in the ordi-
nary course of events by a refusal to acknowledge that deprivation
of freedom or to give information on the fate or whereabouts of

such person or persons; or

(b)  Such refusal was preceded or accompanied by that deprivation of

freedom.

4. Sucharrest, detention or abduction was carried out by, or with the authoriza-

tion, support or acquiescence of, a State or a political organization.
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Such refusal to acknowledge that deprivation of freedom or to give informa-
tion on the fate or whereabouts of such person or persons was carried out by,

or with the authorization or support of, such State or political organization.

The perpetrator intended to remove such person or persons from the protec-

tion of the law for a prolonged period of time.

The conduct was committed as part of a widespread or systematic attack

directed against a civilian population.

The perpetrator knew that the conduct was part of or intended the con-
duct to be part of a widespread or systematic attack directed against a civilian

population.””



10

11
12
13

14

15

16

Endnotes 137

Nisoonag Partnership (Serpent River First Nation, Mississaugi First Nation, Sagamok Anishnawbek), Submission to
the Office of the Independent Special Interlocutor (OSI), August 31, 2023, 6.

Nancy Sandy, Secwépemc from Williams Lake First Nation, “Protecting and Accessing Indian Residential School
Sites,” panel presentation at the National Gathering on Unmarked Burials: Supporting the Search and Recovery of
Missing Children, Edmonton, Alberta, September 12—-14, 2022. Nancy Sandy is working as part of the team investi-
gating the former site of the St. Joseph Indian Residential School and Onward Ranch for unmarked burials of
“disappeared and deceased children.”

Parliament of Canada, House of Commons Debates, 39th Parliament, 1st Session, no. 139, vol. 141, April 24, 2007,
8626, https://www.ourcommons.ca/Content/House/391/Debates/139/HAN139-E.PDF (emphasis added).

Truth and Reconciliation Commission of Canada (TRC), Canada’s Residential Schools: Missing Children and
Unmarked Burials, vol. 4 (Montreal and Kingston: McGill-Queen’s University Press, 2016), 1.

See, for example, Catherine Morris and Rebekah Smith, “The Disappeared: Indigenous Peoples and the International
Crime of Enforced Disappearance,” Slaw, March 20, 2023, https://www.slaw.ca/2023/03/20/the-disappeared-
indigenous-peoples-and-the-international-crime-of-enforced-disappearance/.

Harold Johnson, Peace and Good Order: The Case for Indigenous Justice in Canada (Toronto: McClelland & Stewart,
2019), 11.

See Daniel Schwartz, “Truth and Reconciliation Commission: By the Numbers,” CBC News, June 2, 2015, https://
www.cbc.ca/news/indigenous/truth-and-reconciliation-commission-by-the-numbers-1.3096185.

Ian Mosby, “Administering Colonial Science: Nutrition Research and Human Biomedical Experimentation in
Aboriginal Communities and Residential Schools, 1942-1952,” Histoire sociale / Social History 46, no. 1 (May 2013):
145-72.

There are several examples of site plans of Indian Residential Schools that include depictions of the cemetery or grave-
yard on the institution’s property in OSL, Sites of Truth, Sites of Conscience: Unmarked Burials and Mass Graves of
Missing and Disappeared Indigenous Children in Canada (OSI, 2024), 23-88.

Marie Wilson, “Keynote Address,” National Gathering on Unmarked Burials: Affirming Indigenous Data Sovereignty

and Community Control over Knowledge and Information, Vancouver, British Columbia, January 17, 2023.

TRC, Missing Children.

TRC, Missing Children, 5.

Derek Congram, Missing Persons: Multidisciplinary Perspectives on the Disappeared (Toronto: Canadian Scholars
Press, 2016), 2.

Ian Austen, “How Thousands of Indigenous Children Vanished in Canada,” New York Times, June 7, 2021, https://
www.nytimes.com/2021/06/07/world/canada/mass-graves-residential-schools.html.

United Nations General Assembly (UNGA), Report of the Working Group on Enforced or Involuntary Disappearances,
19th Session, December 20, 2011, para. 18, https://www.ohchr.org/sites/default/files/Documents/HR Bodies/
HRCouncil/RegularSession/Session19/A-HR C-19-58-Add2_en.pdf.

Most Canadians would not consider Canada to be a state that has participated in the enforced disappearances of its cit-
izens. There has been some commentary at the international level, however, that has implicated Canada in enforced
disappearances of Indigenous people. Just prior to the launch of the National Inquiry into Missing and Murdered
Indigenous Women and Girls, the Committee on the Elimination of Discrimination against Women concluded that
Canada committed grave violations of the rights of Indigenous women, “in particular those victims of murder and d7s-
appearance and their family members” under the Convention on the Elimination of All Forms of Discrimination
against Women, 1979, 1249 UNTS 13. Committee on the Elimination of Discrimination against Women (CEDAW),
Report of the Inquiry Concerning Canada of the Committee of the Elimination of Discrimination against Women under
Article 8 of the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women,
Doc. CEDAW/C/OP.8/CAN/1, March 5, 2015, 47, para. 215, https://www.fafia-afai.org/wp-content/
uploads/2015/03/CEDAW_C_OP-8_CAN_1_7643_E.pdf (emphasis added). Importantly, the Committee framed
its analysis in the language of “disappearance.” Notably, and in alignment with its settler amnesty approach (see chap-
ter 5), the federal government refused to accept the Committee’s finding that it has violated and continues to gravely
violate the rights of Indigenous women. CEDAW, Observations of the Committee on the Elimination of Discrimination
against Women, para. 6. Subsequently, the National Inquiry into Missing and Murdered Indigenous Women and

.


https://www.ourcommons.ca/Content/House/391/Debates/139/HAN139-E.PDF
https://www.slaw.ca/2023/03/20/the-disappeared-indigenous-peoples-and-the-international-crime-of-enforced-disappearance/
https://www.slaw.ca/2023/03/20/the-disappeared-indigenous-peoples-and-the-international-crime-of-enforced-disappearance/
https://www.cbc.ca/news/indigenous/truth-and-reconciliation-commission-by-the-numbers-1.3096185
https://www.cbc.ca/news/indigenous/truth-and-reconciliation-commission-by-the-numbers-1.3096185
https://www.nytimes.com/2021/06/07/world/canada/mass-graves-residential-schools.html
https://www.nytimes.com/2021/06/07/world/canada/mass-graves-residential-schools.html
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-58-Add2_en.pdf
https://www.fafia-afai.org/wp-content/uploads/2015/03/CEDAW_C_OP-8_CAN_1_7643_E.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-58-Add2_en.pdf
https://www.fafia-afai.org/wp-content/uploads/2015/03/CEDAW_C_OP-8_CAN_1_7643_E.pdf

138 Endnotes
Girls detailed the systemic failures on the part of the Canadian State to investigate the disappearances and murders of
Indigenous women and girls.

17 Brooke Jeffery, “The Evolution of Human Rights Protection in Canada,” in Human Rights: Current Issues and Con-
troversies, ed. Gordon DiGiacomo (Toronto: University of Toronto Press, 2016), 16. Other states, like the United
States, are “monist,” meaning that the international treaties they sign are automatically translated into domestic law.

18 Frédéric Mégret, “The Nature of Human Rights Obligations,” in International Human Rights Law, ed. Daniel
Moeckli et al., 4th ed. (Oxford: Oxford University Press, 2020). See discussion by Supreme Court of Canada in Baker
v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, para. 79.

19 In Nevsun Resources Ld. v. Araya, 2020 SCC 5, [2020] 1 SCR 166, para. 86, the Supreme Court of Canada held that
“customary international law is automatically adopted into domestic law without any need for legislative action.” See
also R. v. Hape, [2007] 2 SCR 292, paras. 36-39.

20 Jutta Brunnée and Stephen J. Toope, “A Hesitant Embrace: The Application of International Law by Canadian
Courts,” Canadian Yearbook of International Law 40, no. 3 (2002): 3.

21 Vienna Convention on the Law of Treaties, May 23,1969, 1155 UNTS 331, Article 26 (“pacta sunt servanda”: “Every
treaty in force is binding upon the parties to it and must be performed by them in good faith”).

22 See Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, para. 70; Suresh v. Canada (Min-
ister of Citizenship and Immigration), [2002] 1 SCR 3.

23 Convention on the Rights of the Child, November 20, 1989, 1577 UNTS 3 (CRC).

24 Laura Barnett, Canada’s Approach to the Treaty-Making Process (Ottawa: Library of Parliament, 2021), 8, https://lop.
parl.ca/staticfiles/PublicWebsite/ Home/ResearchPublications/HillStudies/2008-45-e.pdf.

25 Barnett, Canada’s Approach, 8.

26 Jeffery, “Evolution of Human Rights Protection,” 16.

27 International Covenant on Economic, Social and Cultural Rights, December 16, 1966, 993 UNTS 3 (ICESCR).

28 As one account notes, “a question heatedly debated in connection with the Nuremberg trials was the alleged retroac-
tive application of the rules, upon which the prosecution had based its charges.... Nuremberg is not a tale of glory and
shining justice; historic occurrences are never free from at least some objectionable aspects. And, yet, Nuremberg
opened up a new page of universal history, less than one month after the coming into force of the Charter of the
United Nations.” Christian Tomuschat, “The Legacy of Nuremberg,” Journal of International Criminal Justice 4, no.
4 (September 2006): 837; see also Thomas Weigend, “‘In General a Principle of Justice’: The Debate on the ‘Crime
against Peace” in the Wake of the Nuremberg Judgment,” Journal of International Criminal Justice 10, no. 1 (2012):
41-58.

29 Attorney General v. Adolf Eichmann, Criminal Case no. 40/61 (District Court of Jerusalem, December 11, 1961).

30 Universal Declaration of Human Rights, UNGA Resolution 217A (III), 3rd Session, Supplement no. 13, UN Doc.
A/810, 1948 (UDHR).

31 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (Cambridge, UK: Cambridge Univer-
sity Press, 2005), 3.

32 Anghie, Imperialism, 4.

33 Anghie, Imperialism, 3.

34 See Catherine Bell and Michael Asch, “Challenging Assumptions: The Impact of Precedent in Aboriginal Rights Liti-
gation,” in Aboriginal and Treaty Rights in Canada: Essays on Law, Equality, and Respect for Difference, ed. Michael
Asch (Vancouver: UBC Press, 1997), 58; James Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity
(Cambridge, UK: Cambridge University Press, 1995), 64. It is important to note that other racialized people were also
placed lower on the scale of human evolution at this time.

35 Tully, Strange Multiplicity, 91.

36 Anghie, Imperialism, 53-54.

37 Anghie, Imperialism, 4.

38 Anghie, Imperialism, 4. For a more detailed discussion, see Kirsten Manley-Casimir, “Toward a Bijural Interpretation
of the Principle of Respect in Aboriginal Law,” McGill Law Journal 61, no. 4 (2016): 957.

39 Julie Evans, “Where Lawlessness Is Law: The Settler-Colonial Frontier as a Legal Space of Violence,” Australian Femi-

nist Law Journal 30, no. 1 (2009): 4.


https://lop.parl.ca/staticfiles/PublicWebsite/Home/ResearchPublications/HillStudies/2008-45-e.pdf
https://lop.parl.ca/staticfiles/PublicWebsite/Home/ResearchPublications/HillStudies/2008-45-e.pdf

40

41
42

43

44

45

46

47

48

49

S0

51

52

S3
S4

S5

Endnotes 139 )‘
.

Anishnaabe scholar Darlene Johnson describes that long history of Haudenosaunee assertions of sovereignty in its
relationships with European colonizers and through representations to the United Nations. See generally Darlene M.
Johnston, “Quest of the Six Nations Confederacy for Self-Determination,” Unzversity of Toronto Faculty of Law
Review 44, no. 1 (Spring 1986): 1-2. Several news and academic articles have discussed Haudenosaunee efforts to be
recognized as a sovereign State at the United Nations, including by highlighting the trip of Gayogohé6:ng’ (Cayuga)
Chief Deskaheh of the Haudenosaunee Confederacy to Geneva to petition to speak to the League of Nations in 1923,
which was denied. See Ka’nhehsi:io Deer, “Haudenosaunee Mark 100th Anniversary of Deskaheh’s Attempt to Speak
to League of Nations,” CBC News, July 24, 2023, https://www.cbc.ca/news/indigenous/deskaheh-100-
haudenosaunee-geneva-1.6913959; see also generally Rarihokwats, Historical Notes on the League of Nations Indians:
A Four Arrows Historical Sketch, October 19, 2001; James Anaya, “Keynote Address Indigenous Law and Its
Contributions to Global Pluralism,” Indigenous Law Journal 6 (2007): para. 4. A description of more recent efforts of
Indigenous Peoples within Canada to gain recognition at international law is in James (Sa’ke’j) Youngblood
Henderson, “The Art of Braiding Indigenous Peoples’ Inherent Human Rights into the Law of Nation-States,” in
Braiding Legal Orders: Implementing the United Nations Declaration on the Rights of Indigenous Peoples, ed. John
Borrows et al. (Waterloo, ON: Centre for International Governance Innovation, 2019), 13-14.

Anghie, Imperialism, 5-6.

Irene Watson, “Indigenous Peoples’ Law-Ways: Survival against the Colonial State,” Australian Feminist Law Journal
8,no.1(1997): 39, n. 9.

Nicholas K. Blomley, “Law, Property, and the Spaces of Violence: The Frontier, the Survey, and the Grid,” Annals of
the Association of American Geographers 93 (2003): 126. Here, Nicholas Blomley highlights the important distinction
between “law-preserving violence,” which maintains the status quo, and “law-making violence,” which replaces an old

legal order with a new one.

Sujith Xavier and Jeffery G. Hewitt, “Introduction: Decolonizing Law in the Global North and South: Expanding the
Circle,” in Decolonizing Law: Indigenous, Third World and Settler Perspectives, ed. Amar Bhatia et al. (New York:
Routledge, 2021), 1.

Anghie, Imperialism, 3.

United Nations Declaration on the Rights of Indigenons Peoples, UNGA Resolution 61/295, 61st Session, Supplement
no. 49, UN Doc. A/61/49, September 13, 2007.

Inuk Survivor, “Participant Dialogue and Sharing,” National Gathering on Unmarked Burials: Addressing Trauma in
the Search and Recovery of Missing Children, Winnipeg, Manitoba, November 30, 2022.

The United Nations Working Group on Enforced and Involuntary Disappearances (WGEID) noted in 2022 that,
“since its inception in 1980, the WGEID has transmitted a total of 59,600 cases to 112 States. The number of cases
under active consideration that have not yet been clarified, closed or discontinued stands at 46,751 in a total of 97
States.” See WGEID, Report of the Working Group on Enforced or Involuntary Disappearances, UN Doc. A/
HRC/51/31, August 12, 2022, para. 5.

Veldsquez Rodriguez v. Honduras, para. 149 (IACtHR, July 29, 1988). IACtHR stands for the Inter-American Court
of Human Rights.

The campaign, the result of a decree by the Nazi regime, targeted opposition and resistance figures with imprisonment,
murder, and disappearance.

Alexa Hagerty, Still Life with Bones: Genocide, Forensics, and What Remains (New York: Crown, 2023), 87. In con-
texts like Argentina, some victims were also drugged and then thrown—unconscious but alive—off the back of
airplanes into the seas surrounding the country; only some of their bodies were ever recovered.

The most famous example of this is the Mothers and Grandmothers of the Plaza de Mayo in Argentina.

Examples include family members of the disappeared in Argentina and Guatemala.

Marieke de Hoon, Andrei Vasilyeu, and Maria Kolesava-Hudzilina, Crimes against Humanity in Belarus: Legal
Analysis and Accountability Options, Law and Democracy Center, July 2023, 55-57, https://Idc-jh.eu/wp-content/
uploads/2023/07/Report-on-Crimes-against-humanity-.pdf; Julia Crawford, “Belarus ‘Hit Squad’ Member of Trial in
Switzerland for Enforced Disappearances,” Justice Info, September 19, 2023, https://www.justiceinfo.net/en/121898-
belarus-hit-squad-member-trial-switzerland-enforced-disappearances.html.

“Russia: Forcible Disappearances of Ukrainian Civilians,” Human Rights Watch, July 14, 2022, https://www.hrw.org/
news/2022/07/14/russia-forcible-disappearances-ukrainian-civilians; Deborah Amos, “Russia Deports Thousands of


https://www.cbc.ca/news/indigenous/deskaheh-100-haudenosaunee-geneva-1.6913959
https://www.cbc.ca/news/indigenous/deskaheh-100-haudenosaunee-geneva-1.6913959
https://ldc-jh.eu/wp-content/uploads/2023/07/Report-on-Crimes-against-humanity-.pdf
https://www.justiceinfo.net/en/121898-belarus-hit-squad-member-trial-switzerland-enforced-disappearances.html
https://www.justiceinfo.net/en/121898-belarus-hit-squad-member-trial-switzerland-enforced-disappearances.html
https://www.hrw.org/news/2022/07/14/russia-forcible-disappearances-ukrainian-civilians
https://ldc-jh.eu/wp-content/uploads/2023/07/Report-on-Crimes-against-humanity-.pdf
https://www.hrw.org/news/2022/07/14/russia-forcible-disappearances-ukrainian-civilians

Ukraine Children. Investigators Say That’s a War Crime,” National Public Radio, February 14, 2023, https://www.
npr.org/2023/02/14/1156500561/russia-ukraine-children-deportation-possible-war-crime-report.

“Myanmar: Hundreds Forcibly Disappeared,” Human Rights Watch, April 2, 2021, https://www.hrw.org/news/

For a recent overview, see Jeremy J. Sarkin and Elisenda Calvet Martinez, “The Global Practice of Systematic Enforced
Disappearances of Children in International Law: Strategies for Preventing Future Occurrences and Solving Past
Cases,” Catholic University Law Review 71, no.1(2022): 38-50. Over the past decade, migrants trying to reach safe
haven in Europe and the United States, which regularly engage in efforts to push migrants back, have regularly disap-
peared and died, in what human rights scholars have persuasively argued amount to enforced disappearances, “Migrant
deaths in unknown locations on land and at sea should be treated and redressed as breaches of the international laws
that prohibit and protect against enforced disappearances.” See Valentina Azarova, Amanda Danson Brown, and Ita-

mar Mann, “The Enforced Disappearance of Migrants,” Boston University International Law Journal 40, no. 1(2022):

Declaration on the Protection of ALl Persons from Enforced Disappearance, UNGA Resolution 47/133, December 18,

1992, https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-protection-all-persons-en-

International Convention for the Protection of All Persons from Enforced Disappearance, Doc. A/RES/61/177, Decem-

“Canada and the Organization of American States,” Government of Canada, accessed January 4, 2024, https://www.

international.gc.ca/world-monde/international_relations-relations_internationales/oas-oea/index.aspx?lang=eng.

Charter of the Organization of American States, April 30, 1948, 1609 UNTS 48. This summary of the Inter-American
Commission of Human Rights (IACtHR) is based on “Human Rights in the Inter-American System,” Organization
of American States (OAS), accessed January 4, 2024, 1-3, https://www.oas.org/ipsp/images/English%20FAQs.pdf.

American Declaration of the Rights and Duties of Man, Doc. E/CN.4/122, June 10, 1948; American Convention on

This summary of the IACtHR is based on “Human Rights in the Inter-American System,” 4-5.
Maryam Ishaku Gwangndi, “The Right to Liberty under International Human Rights Law: An Analysis,” Journal of

Working Group on Arbitrary Detention, “International Standards,” Office of the High Commissioner of Human
Rights (OHCHR), accessed January 4, 2024, https://www.ohchr.org/en/special-procedures/wg-arbitrary-detention/

International Covenant on Civil and Political Rights, December 16, 1966, 999 UNTS 171 (ICCPR).

Working Group on Arbitrary Detention, “About Arbitrary Detention,” OHCHR, accessed January 4, 2024, https://
www.ohchr.org/en/about-arbitrary-detention. The Working Group on Arbitrary Detention is one of the special pro-
cedures of the Human Rights Council and was established in 1991 by the UN Commission on Human Rights to
investigate cases of arbitrary deprivation of liberty. For more information on the Working Group, see generally Work-
ing Group on Arbitrary Detention, “Fact Sheet no. 26, Rev. 1,” OHCHR, accessed January 4, 2024, https://www.

TRC, Canada’s Residential Schools: The History, Part 2: 1939-2000, vol. 1 (Montreal and Kingston: McGill-Queen’s

See, for example, TRC, The Survivors Speak: A Report of the Truth and Reconciliation Commission of Canada (Mon-

140 Endnotes
56
2021/04/02/myanmar-hundreds-forcibly-disappeared.
57
203.
58
forced-disappearance.
59
ber 20, 2006 (ICPPED).
60 ICPPED, Article 2 (emphasis added).
61 ICPPED, Article 1.
62
63
64
Human Rights, November 21, 1969, 1144 UNTS 123.
65
66
Law, Policy and Globalization 37 (2015): 217.
67
international-standards; Gwangndi, “Right to Liberty,” 213.
68
69
ohchr.org/sites/default/files/documents/publications/Fact-sheet-26-WGAD.pdf.
70 Working Group on Arbitrary Detention, “Fact Sheet no. 26, Rev. 1,” 10.
71 Working Group on Arbitrary Detention, “Fact Sheet no. 26, Rev. 1,” 10, n. 7.
72 Gwangndi, “Right to Liberty,” 219.
73 Gwangndi, “Right to Liberty,” 219.
74
University Press, 2015), 153-54.
75
treal and Kingston: McGill-Queen’s University Press, 2015), 28.
76

For a detailed discussion of the use of food deprivation and starvation to coerce parents to send their children to

Indian Residential Schools, see chapter 4.


https://www.npr.org/2023/02/14/1156500561/russia-ukraine-children-deportation-possible-war-crime-report
https://www.hrw.org/news/2021/04/02/myanmar-hundreds-forcibly-disappeared
https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-protection-all-persons-en-forced-disappearance
https://www.ohchr.org/en/instruments-mechanisms/instruments/declaration-protection-all-persons-en-forced-disappearance
https://www.international.gc.ca/world-monde/international_relations-relations_internationales/oas-oea/index.aspx?lang=eng
https://www.oas.org/ipsp/images/English%20FAQs.pdf
https://www.ohchr.org/en/special-procedures/wg-arbitrary-detention/international-standards
https://www.ohchr.org/en/about-arbitrary-detention
https://www.ohchr.org/en/about-arbitrary-detention
https://www.ohchr.org/sites/default/files/documents/publications/Fact-sheet-26-WGAD.pdf
https://www.npr.org/2023/02/14/1156500561/russia-ukraine-children-deportation-possible-war-crime-report
https://www.hrw.org/news/2021/04/02/myanmar-hundreds-forcibly-disappeared
https://www.international.gc.ca/world-monde/international_relations-relations_internationales/oas-oea/index.aspx?lang=eng
https://www.ohchr.org/en/special-procedures/wg-arbitrary-detention/international-standards
https://www.ohchr.org/sites/default/files/documents/publications/Fact-sheet-26-WGAD.pdf

Endnotes 14 )‘
.

77 TRC, Honouring the Truth, Reconciling for the Future: Summary of the Final Report of the Truth and Reconciliation
Commission of Canada (Montreal and Kingston: McGill-Queen’s University Press, 2015), 61-62.

78 TRC, Survivors Speak, 91, 167; TRC, Honouring the Truth, 104, 135.

79 TRC, Canada’s Residential Schools: The History, Part 1: Origins to 1939, vol. 1 (Montreal and Kingston: McGill-
Queen’s University Press, 2015), 524-25; TRC, The History, Part 2, 353.

80 TRC, The History, Part 2,338-39, 341-44.
81 TRC, The History, Part 1, 146, 194, 505, 534, 538.
82 TRC, The History, Part 1, 526.

83 TRC, The History, Part 1,194, 528, 582; TRC, The History, Part 2, 356. The TRC notes that in 1951 the Indian Act
was amended to deem children who were expelled, suspended, or refused to attend school regularly, juvenile delin-
quents; under these provisions, children would be fined, placed in foster care, or sent to an industrial school or
reformatory. TRC, The History, Part 2, 357; Indian Act, SC 1876, c. 18.

84 TRC, Honouring the Truth, 62.
85 TRC, The History, Part 1,277.

86 1.C. MacGibbon, “The Scope of Acquiescence in International Law,” British Yearbook of International Law 31
(1954): 143.

87 ICPPED, Article 6.1(a).

88 ICPPED, Article 6.1(b). Article 6.1(a) also indicates that, “signatories are required to prosecute, under criminal law,
anyone who “commits, orders, solicits or induces the commission of, attempts to commit, is an accomplice to or par-

ticipates in an enforced disappearance.”

89 TRC, Missing Children, 8-10.

90 TRC, Missing Children, 4.

91 TRC, Missing Children, 1-2,15-33.

922 TRC, Canada’s Residential Schools: The Legacy, vol. S (Montreal and Kingston: McGill-Queen’s University Press,
2015), 185.

93 Human Rights Council, Report of the Working Group on Enforced or Involuntary Disappearance, Doc. A/
HRC/19/58/Rev.1, March 2, 2012, 10. The OHCHR has endorsed this interpretation. “Definition of Enforced Dis-
appearances,” OHCHR, accessed January 4, 2024, 2, https://legal.un.org/ilc/sessions/71/pdfs/english/cah_un_wg_
disappearances.pdf.

Pz Human Rights Council, Report on Enfarfed Disappearance, 10.
95 Human Rights Council, Report on Enforced Disappearance, 9.

9 “Resolution 20,” OHCHR, 1980, https://www.ohchr.org/sites/default/files/Documents/Issues/Disappearances/
E-CN.4-RES-1980-20_XXXVI.pdf. The WGEID was originally mandated to operate for one year; however, the
mandate is regularly renewed, and the WGEID is still in operation.

97 Bernard Duhaime, “Multilateral Human Rights in a Shifting Order: Perspectives from a UN Special Procedure Man-
date,” Quebec Journal of International Law 31, no. 2 (2018): para. 2.

98 WGEID, “About Enforced Disappearance,” OHCHR, accessed January 4, 2024, https://www.ohchr.org/en/special-

procedures/wg-disappearances/about-enforced-disappearance.

99 Duhaime, “Multilateral Human Rights in a Shifting Order,” para. 3.

100 Duhaime, “Multilateral Human Rights in a Shifting Order,” para. 3.

101  WGEID, “About the Mandate,” OHCHR, accessed January 4, 2024, https://www.ohchr.org/en/special-procedures/
wg-disappearances.

102 WGEID, “About Enforced Disappearance.”

103 WGEID, “About Enforced Disappearance.”

104  Duhaime, “Multilateral Human Rights in a Shifting Order,” para. 1.

105  “OHCHR Handbook: VI. Special Procedures,” OHCHR, accessed January 4, 2024, https://www.ohchr.org/sites/
default/files/Documents/Publications/NgoHandbook/ngohandbooké.pdf.

106 “Reporting a Disappearance to the Working Group,” OHCHR, accessed January 4, 2024, https://www.ohchr.org/en/
special-procedures/wg-disappearances/reporting-disappearance-working-group.


https://legal.un.org/ilc/sessions/71/pdfs/english/cah_un_wg_disappearances.pdf
https://www.ohchr.org/sites/default/files/Documents/Issues/Disappearances/E-CN.4-RES-1980-20_XXXVI.pdf
https://www.ohchr.org/en/special-procedures/wg-disappearances/about-enforced-disappearance
https://www.ohchr.org/en/special-procedures/wg-disappearances/about-enforced-disappearance
https://www.ohchr.org/en/special-procedures/wg-disappearances
https://www.ohchr.org/sites/default/files/Documents/Publications/NgoHandbook/ngohandbook6.pdf
https://www.ohchr.org/en/special-procedures/wg-disappearances/reporting-disappearance-working-group
https://www.ohchr.org/sites/default/files/Documents/Issues/Disappearances/E-CN.4-RES-1980-20_XXXVI.pdf
https://www.ohchr.org/en/special-procedures/wg-disappearances
https://www.ohchr.org/sites/default/files/Documents/Publications/NgoHandbook/ngohandbook6.pdf
https://www.ohchr.org/en/special-procedures/wg-disappearances/reporting-disappearance-working-group
https://legal.un.org/ilc/sessions/71/pdfs/english/cah_un_wg_disappearances.pdf

Minnesota Protocol on the Investigation of Potentially Unlawful Death (New York: OHCHR, 2017), 1, https://www.
ohchr.org/sites/default/files/Documents/Publications/MinnesotaProtocol.pdf (Minnesota Protocol). The Minnesota
Protocol is an updated version of the UN Manual on the Effective Prevention of Extra-legal, Arbitrary and Summary
Executions, 1991. It is called the Minnesota Protocol since it was originally drafted through an expert process led by the
Minnesota Lawyers International Human Rights Committee. See also the UN Basic Principles, which state that, “in
cases of gross violations of international human rights law and serious violations of international humanitarian law
constituting crimes under international law, States have the duty to investigate and, if there is sufficient evidence, the
duty to submit to prosecution the person allegedly responsible for the violations and, if found guilty, the duty to
punish her or him.” OHCHR, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,
December 15, 2005, Part ITI, Article 4, https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-
principles-and-guidelines-right-remedy-and-reparation. See also Council of Europe and Commissioner for Human
Rights, “Missing Persons and Victims of Enforced Disappearance in Europe,” Issue Paper, 2016, 18; sce also generally
Naomi Roht-Arriaza, “State Responsibility to Investigate and Prosecute Grave Human Rights Violations in

Veldsquez Rodriguez v. Honduras, at paras. 180-81 (emphasis added). This is also confirmed by the Council of Europe

See list of enforced disappearance cases at “Enforced Disappearance Legal Database,” European Human Rights Advo-
cacy Centre, accessed January 4, 2024, https://edld.ehrac.org.uk/jurisprudence-database/.

Convention for the Protection of Human Rights and Fundamental Freedoms, November 4, 1950, 213 UNTS 222.

Inter-American Convention on Forced Disappearance of Persons, June 9, 1994, (1994) 33 ILM 1529 (IACFDP).

WGEID, General Comment on Children and Enforced Disappearances Adopted by the Working Group on Enforced or
Involuntary Disappearances at Its Ninety-eighth Session, Doc. A/HRC/WGEID/98/1, October 31 - November 9,
2012, para. 16; see also Melanie Klinkner and Howard Davis, The Right to the Truth in International Law: Victims’
Rights in Human Rights and International Criminal Law (London: Routledge, 2020), 24.

This was repeated at numerous National Gatherings as well as in the Submissions to the OSI from the St6:16 Nation
Chiefs’ Council (August 31, 2023, 11) and ‘Namgis First Nation (August 31, 2023, 6).

WGEID, Report of the Working Group on Enforced or Involuntary Disappearances, Doc. A/HRC/16/48, January 26,
2011, 11 see also Veldsquez Rodriguez v. Honduras, at para. 155 (“the forced disappearance of human beings is a mul-
tiple and continuous violation of many rights under the Convention that the States Parties are obligated to respect and

See, for example, Human Rights Committee, Zilkzja Selimovic et al. v. Bosnia and Herzegovina, Communication no.
2003/2010, UN Doc. CCPR/C/111/D/2003/2010, 2014; see also Danushka S. Medawatta, “The Vanishing Act:
Punishing and Deterring Perpetrators through the Concurrent Application of Diverse Legal Regimes to Enforced the
Concurrent Application of Diverse Legal Regimes to Enforced Disappearances,” Florida Journal of International Law

This is also enshrined in domestically in section 24(1) of the Canadian Charter of Rights and Freedoms, Part 1 of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11 (Canadian Charter) (“anyone
whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of compe-

tent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances”).

142 Endnotes
107
International Law,” California Law Review 78, no. 2 (March 1990): 449-513.
108  The obligation is covered in Veldsquez Rodriguez v. Honduras.
109
and Commissioner for Human Rights, “Missing Persons,” 18.
110 Veldsquez Rodriguez v. Honduras, at para. 182 (emphasis added).
111
112
113 African Charter on Human and Peoples’ Rights, June 27, 1981, 1520 UNTS 217.
114 American Convention on Human Rights.
115
116  Morris and Smith, “The Disappeared.”
117
118
119 Dedaration on Enforced Disappearance, Article 17.1 (emphasis added).
120
guarantee”).
121 WGEID, Report on Enforced or Involuntary Disappearances, 12.
122
29, no. 2 (August 2017): 230.
123 Council of Europe and Commissioner for Human Rights, “Missing Persons,” 18.
124
125

UDHR, Article 8 (which states that, “everyone has the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the constitution or by law”).


https://www.ohchr.org/sites/default/files/Documents/Publications/MinnesotaProtocol.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-and-guidelines-right-remedy-and-reparation
https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-and-guidelines-right-remedy-and-reparation
https://edld.ehrac.org.uk/jurisprudence-database/
https://www.ohchr.org/sites/default/files/Documents/Publications/MinnesotaProtocol.pdf

Endnotes 143 )‘
.

126 OHCHR, Basic Principles and Guidelines, Part IT1, Article 4.
127 OHCHR, Basic Principles and Guidelines, Part VI, Article 11.
128 OHCHR, Basic Principles and Guidelines, Part V1, Article 10.

129  OHCHR, Basic Principles and Guidelines, Part IX, Article 22(c); see also Grazyna Baranowska, Rights of Families of
Disappeared Persons: How International Bodies Address the Needs of Families of Disappeared Persons in Europe (Cam-
bridge, UK: Intersentia, 2021), 13.

130  JCPPED, Articles 24.3, 24.4.

131 Satisfaction can include, among other things, a cessation of the relevant violations, an official and judicial finding of
wrongdoing, a public apology for the violations, sanctions against the person(s) responsible for the violation, and com-
memoration and tributes to victims of the violation. See OHCHR, Basic Principles and Guidelines, para. 22.

132 ICPPED, Article 24.5(a)—-(d).
133 ICPPED, Article 22.
134 Baranowska, Rights of Families, 9.

135  The ICPPED reiterates this inclusive notion by defining victim as “the disappeared person and any individual who has
suffered harm as the direct result of an enforced disappearance.” JCPPED, Article 24.1.

136 Baranowska, Rights of Families, 2.

137 AsMelanie Klinkner and Howard Davis write, “the failure to provide information in this situation [of enforced disap-
pearance] is an element of the crime itself and has been emphasised as cruel and inhuman treatment.” See Klinkner
and Davis, Right to the Truth, 23.

138 WGEID, General Comment on Children, para. 2.

139 Kamari Clarke, “Rendering the Absent Visible: Victimhood and the Irreconcilability of Violence,” Journal of the
Royal Anthropological Institute 28 (2022): 147; see also Baranowska, Rights of Families, 5.

140 Border Graves Reporting Team, “Revealed: More Than 1,000 Unmarked Graves Discovered along EU Migrant
Routes,” The Guardian, December 8, 2023, https://www.theguardian.com/world/ng-interactive/2023/dec/08/

revealed-more-than-1000-unmarked-graves-discovered-along-eu-migration-routes.
141 Quoted in Border Graves Reporting Team, “Revealed.”
142 OHCHR, Enforced and Involuntary Disappearances, Fact Sheet no. 6/Rev.3, March 31, 2023, 1.
143  ICPPED.

144 Decaration on Enforced Disappearance, Article 1. For a discussion, see Niklas Kyriakou, “The International Conven-
tion for the Protection of All Persons from Enforced Disappearance and Its Contributions to International Human
Rights Law, with Specific Reference to Extraordinary Renditions,” Melbourne Journal of International Law 13
(2012): 17-18.

145  Baranowska, Rights of Families, 2.

146 Banu Bargu, “Sovereignty as Erasure: Rethinking Enforced Disappearances,” in “Special Dossier: Rethinking Sover-
eignty and Capitalism,” special issue, Quz Parle 23, no. 1 (Fall/Winter 2014): 43.

147 UDHR, Article 6 (which states that, “everyone has the right to recognition everywhere as a person before the law”).
ICCPR, Article 16 (which reiterates the same, “everyone shall have the right to recognition everywhere as a person
before the law”).

148  OHCHR, Enforced and Involuntary Disappearances, 3—4.

149 TRC, Legacy, 66.

150 On the subject, see, for example, Sarkin and Martinez, “Global Practice.”

151 Declaration on Enforced Disappearance, Article 20 (which focuses on “the abduction of children of parents subjected
to enforced disappearance and of children born during their mother’s enforced disappearance”).

152 ICPPED, Article 25.1(a), (b).

153  ICPPED, Article 25.2.

154  The WGEID adds that, “the result of the corresponding judicial investigations should be made publicly accessible in

order for the society as a whole to know of the facts of the enforced disappearances of children, including those
responsible for them.” See WGEID, General Comment on Children, paras. 37, 38.


https://www.theguardian.com/world/ng-interactive/2023/dec/08/revealed-more-than-1000-unmarked-graves-discovered-along-eu-migration-routes
https://www.theguardian.com/world/ng-interactive/2023/dec/08/revealed-more-than-1000-unmarked-graves-discovered-along-eu-migration-routes

Nicky Parker, “Why We Have the Right to an Identity,” Amnesty International UK, October 23, 2014, https://www.

This process has not been uncontentious. See, for example, Frédéric Mégret, “The Strange Case of the Victim Who
Did Not Want Justice,” International Journal of Transitional Justice 12, no. 3 (2018): 447-50.

See, for example, the life history of Percy Onabigon, which is included in chapter 12 and in OSL, Sites of Truth, Sites of

On the right to truth, see Joinet/Orentlicher principles. Frank Haldemann and Thomas Unger, “The UN
Anti-impunity Framework: A Critical Appraisal,” UN Today, April 8, 2021, https://untoday.org/the-un-anti-

Castillo Péez Case, Judgement on the Preliminary Objections (IACtHR, January 30, 1996), https://www.refworld.
Yasmin Naqvi, “The Right to the Truth in International Law: Fact or Fiction?” International Review of the Red Cross

Klinkner and Davis note that, at the IACtHR, the right to truth, “has never been treated as a robust, stand-alone right
on which a cause of action under the [American Convention on Human Rights] could be directly based, and the
Court has resisted the Commission argument to that effect. The Court’s response has been to subsume a state’s duty
to investigate and disclose the truth within particular express rights in the Convention. The right to truth may corre-
spond to the state’s duty to investigate alleged Convention breaches.” Klinkner and Davis, Right to the Truth, 105.

Dinah Shelton, Remedies in International Human Rights Law, 2nd ed. (Oxford: Oxford University Press, 2006), 19
Alice M. Panepinto, “The Right to the Truth in International Law: The Significance of Strasbourg’s Contributions,”

Klinkner and Davis, Right to the Truth, 28-29. Klinkner and Davis add that, “the scope of the right to truth extends to
an obligation on states to establish archives” (53). On the importance of archives to the right to truth, see also generally
the UN report that focused on “practices relating to archives and records concerning gross violations of human rights,
and programmes for the protection of witnesses and other persons involved in trials connected with such violations” as
key aspects of the right to truth. UNGA, Right to the Truth: Report of the Office of the High Commissioner for Human
Rights, Summary, UN Doc. A/HRC/12/19, August 21, 2009, https://www2.ohchr.org/english/bodies/hrcouncil/

UNGA, Report of the Special Rapporteur of the Human Rights Council on Extrajudicial, Summary or Arbitrary Execn-

tions Mass Graves, Highlighting the Multitude of Sites of Mass Killings and Unlawful Deaths across History and the

Monsenor Oscar Arnulfo Romero and Galdamez v. El Salvador, Case 11.481, Report no. 37/00, Doc. OEA/Ser.L/V/
I1.106 Doc. 3 rev., 1999, 671, para. 150; see also IACtHR, Case of Almonacid-Arellano et al v. Chile, (IACtHR, 2006),

144 Endnotes
155 WGEID, General Comment on Children, para. 11.
156  WGEID, General Comment on Children, para. 6.
157 CRC, Article 7.1 (emphasis added).
158  CRC, Article 8 (emphasis added).
159
amnesty.org.uk/blogs/stories-and-rights/why-we-have-right-identity.
160  WGEID, General Comment on Children, para. 4.
161  Sarkin and Martinez, “Global Practice,” 46.
162
163
Conscience, chapter 3.
164
impunity-framework-a-critical-appraisal/.
165 Klinkner and Davis, Right to the Truth, 35.
166 ICPPED, preamble.
167  ICPPED, Article 24.2 (emphasis added).
168 Klinkner and Davis, Right to the Truth, 9.
169
org/cases, JACRTHR,32e6b68518 html.
170
88, no. 862 (June 2006): 257 (emphasis added).
171
172
(emphasis added).
173
Legal Studies 37, no. 4 (2017): 739-64.
174
docs/12session/a-hrc-12-19.pdf.
175
Waorld, UN Doc. A/75/384, October 12, 2020, para. 28.
176 Klinkner and Davis, Right to the Truth, 66-75.
177
hteps://www.corteidh.or.cr/docs/casos/articulos/seriec_154_ing.pdf.
178  Klinkner and Davis, Right to the Truth, 61.
179

Eduardo Gonzélez Cueva, “Seeking Options for the Right to the Truth in Nepal,” International Centre for
Transitional Justice, November 2012, 2, https://www.ictj.org/sites/default/files/ICT]-Briefing-Paper-Nepal-
Ordinance-Dec-2012-ENG.pdf; see also Klinkner and Davis, Right to the Truth, 13. Transitional justice refers to,


https://www.amnesty.org.uk/blogs/stories-and-rights/why-we-have-right-identity
https://untoday.org/the-un-anti-impunity-framework-a-critical-appraisal/
https://untoday.org/the-un-anti-impunity-framework-a-critical-appraisal/
https://www.refworld.org/cases,IACRTHR,3ae6b68518.html
https://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/a-hrc-12-19.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_154_ing.pdf
https://www.ictj.org/sites/default/files/ICTJ-Briefing-Paper-Nepal-Ordinance-Dec-2012-ENG.pdf
https://www.ictj.org/sites/default/files/ICTJ-Briefing-Paper-Nepal-Ordinance-Dec-2012-ENG.pdf
https://www.amnesty.org.uk/blogs/stories-and-rights/why-we-have-right-identity
https://www.refworld.org/cases,IACRTHR,3ae6b68518.html
https://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/a-hrc-12-19.pdf

Endnotes 145 )‘
.

“the full range of processes and mechanisms associated with a society’s attempt to come to terms with a legacy of
large-scale past conflict, repression, violations and abuses, in order to ensure accountability, serve justice and achieve
reconciliation.... These processes may include both judicial and non-judicial mechanisms, including truth-seeking,
prosecution initiatives, reparations, and various measures to prevent the recurrence of new violations, including:
constitutional, legal and institutional reform, the strengthening of civil society, memorialization efforts, cultural
initiatives, the preservation of archives, and the reform of history education. Transitional justice aims to provide
recognition to victims, enhance the trust of individuals in State institutions, reinforce respect for human rights and
promote the rule of law, as a step towards reconciliation and the prevention of new violations.” See “OHCHR:
Transitional Justice and Human Rights,” OHCHR, November 12, 2021, https://www.ohchr.org/en/transitional-
justice.

180 Report of the Working Group on Enforced or Involuntary Disappearances, UN Doc. A/HRC/16/48/Add.3, 2010, para.
21.

181  “Human Rights Council Complaint Procedure,” OHCHR, accessed January 28, 2024, https://www.ohchr.org/en/
hr-bodies/hrc/complaint-procedure/hre-complaint-procedure-index.

182 “Human Rights Council Complaint Procedure.”

183 “Human Rights Council Complaint Procedure.”

184  OAS, Rules of Procedure of the Inter-American Commission on Human Rights, 2009, Title IT Procedure, Chapter I,
Article 23.

185 See “The American Declaration of the Rights and Duties of Man,” accessed January 30, 2024, https://
humanrightscommitments.ca/wp-content/uploads/
2018/10/American-Declaration-of-the-Rights-and-Duties-of-Man.pdf.

186  WGEID, “Reporting a Disappearance to the Working Group,” OHCHR, accessed January 28, 2024, https://www.
ohchr.org/en/special-procedures/wg-disappearances/reporting-disappearance-working-group.

187  WGEID, “Reporting a Disappearance.”

188  WGEID, “Reporting a Disappearance.”

189  “Participant Dialogue and Sharing,” National Gathering on Unmarked Burials: Supporting the Search and Recovery
of Missing Children, Edmonton, Alberta, September 14, 2022.

190 These four are considered the “core” international crimes and are reflected in the jurisdiction of the Rome Statute of the
International Criminal Court, July 17,1998, 2187 UNTS 9090, Article S (Rome Statute).

191 Frédéric Mégret, “The MMIWG Report: A Call for Decolonizing International Law Itself,”” The Conversation, June
9, 2019, https://theconversation.com/the-mmiwg-report-a-call-for-decolonizing-international-law-itself-118443.

192 For a thoughtful history of the term, see Philippe Sands, East West Street: On the Origins of “Genocide” and “Crimes
against Humanity” (New York: Vintage, 2017).

193 Rome Statute, Article 7.1(i).

194 Irena Giorgou, “State Involvement in the Perpetration of Enforced Disappearance and the Rome Statute,” Journal of
International Criminal Justice 11, no. 5 (December 2013): 1001-21.

195 International Criminal Court (ICC), Elements of Crimes (The Hague, Netherlands: International Criminal Court,
2013), Article 7, introduction, para. 1.

196 ICC, Elements of Crimes, Article 7, Introduction, para. 3.

197 Prosecutor v. Musema, Judgment, ICTR-96-13-T, para. 205 (ICTR, January 27, 2000). ICTR refers to the Interna-
tional Criminal Tribunal for Rwanda.

198 Prosecutor v. Dragoljub Kunarac et al., 1T-96-23 & 23/1, para. 48 (ICTY, February 22, 2001). ICTY refers to the Inter-
national Criminal Tribunal for the former Yugoslavia. See also Prosecutor v. Augustin Ndindiliyimana et al.,
ICTR-00-56-T, para. 260 (ICTR, May 17, 2011) (“the term ‘widespread’ refers to the large scale nature of the attack
and the number of victims”).

199 Prosecutor v. William Samoei Ruto and Joshua Arap Sang, Pre-Trial Chamber, ICC-01/09-01/11, para. 176 (ICC, Jan-
uary 23, 2012).

200  Prosecutorv. William Samoei Ruto.

201 Prosecutor v. Kunarac et al., at para 47.

202 Prosecutorv. Jadranko Prii, Judgment (Trial Chamber) IT-04-74-T, para. 41 (ICTY, May 29, 2013).


https://www.ohchr.org/en/transitional-justice
https://www.ohchr.org/en/hr-bodies/hrc/complaint-procedure/hrc-complaint-procedure-index
https://humanrightscommitments.ca/wp-content/uploads/
https://humanrightscommitments.ca/wp-content/uploads/
https://www.ohchr.org/en/special-procedures/wg-disappearances/reporting-disappearance-working-group
https://theconversation.com/the-mmiwg-report-a-call-for-decolonizing-international-law-itself-118443
https://www.ohchr.org/en/transitional-justice
https://www.ohchr.org/en/hr-bodies/hrc/complaint-procedure/hrc-complaint-procedure-index
https://www.ohchr.org/en/special-procedures/wg-disappearances/reporting-disappearance-working-group

ICC, Elements of Crimes, 7(1)(i), 8; see also Prosecutor v. Augustin Neindiliyimana et al., ICTR-00-56-AJudgment

Pauline Wakeham, “The Slow Violence of Settler Colonialism: Genocide, Attrition, and the Long Emergence of Inva-
sion,” Journal of Genocide Research 24, no. 3 (2022): 337-56, https://www.tandfonline.com/doi/full/10.1080/14623

Convention on the Prevention and Punishment of the Crime of Genocide, December 9, 1948, 78 UNTS 277, Article 2(e).

On enforced disappearances as erasure, see Banu Bargu, “Sovereignty as Erasure,” 35-75.

Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, UNGA Resolution

Rome Statute; Darryl Robinson, “The Mysterious Mysteriousness of Complementarity,” Criminal Law Forum 21,

See also OSI, Sacred Responsibility: Searching for the Missing Children and Unmarked Burials: Interim Report, June
2023, 122, https://osi-bis.ca/wp-content/uploads/2023/06/OSI_InterimReport_June-2023_WEB.pdf.

Brian Finucane, “Enforced Disappearance as a Crime under International Law: A Neglected Origin in the Laws of

Letter from Phakiso Mochochoko (Director, Jurisdiction, Complementarity and Cooperation Division, ICC) to Kate
Allingham (Office of Andrew Wilkie, Member of Parliament), February 12, 2020, https://uploads.guim.co.uk/2020/
02/14/200213-Andrew-Wilkie-R esponse-from-International-Criminal-Court-Australian-Government-treatment-of-

146 Endnotes
203 Prosecutor v. Kunarac et al., at paras. 556-57.
204 Prosecutor v. Kunarac et al., at para. 42.
205 See Baranowska, Rights of Families, 31.
206 ICC, Elements of Crimes, Article 7, introduction, para. 2.
207 ICC, Elements of Crimes, Article 7(1)(i), 3(a).
208  ICC, Elements of Crimes, Article 7(1)(i), 6.
209
(Appeals Chamber), para. 260 (ICTR, February 11, 2014).
210 Prosecutor v. Kunarac et al., at para. 434.
211 ICC, Elements of Crimes, Article 7, 2.
212 Prosecutor v. Krnojelac, IT-97-25-T, Judgment, para. 59 (ICTY, March 15, 2002).
213 Rome Statute, Article 7.2(i).
214  Baranowska, Rights of Families, 8.
215  Morris and Smith, “The Disappeared.”
216
528.2021.1885571.
217
218
219 ICC, Elements of Crimes, Article 7(1)(i)(a).
220  ICC, Elements of Crimes, Article 7(1)(i) 1(b).
221
43/173, December 9, 1988.
222 See Body of Principles for the Protection of All Persons, Principles (a), (b), (c).
223 See ICC, Elements of Crimes, n. 26.
224 TRC, Missing Children, 1.
225 Human Rights Council, Report on Enforted Disappearance, 10.
226  TRC, Legacy, 189.
227 TRC, Missing Children, 1.
228 TRC, Missing Children, 1.
229 TRC, The History, Part 1, 560-64.
230  TRC, Missing Children, 1-2,15-33.
231 TRC, Missing Children, 9.
232
no. 1(2010): 1-37.
233 Clarke, “Rendering the Absent Visible,” 138.
234
235
War,” Yale Journal of International Law 35 (2010): 195.
236
asylum-seekers_(1).pdf.
237 Mochochoko to Allingham, February 12, 2020.
238  Rome Statute, Article 21.3.
239  Sarkin and Martinez, “Global Practice,” 100.


https://www.tandfonline.com/doi/full/10.1080/14623528.2021.1885571
https://osi-bis.ca/wp-content/uploads/2023/06/OSI_InterimReport_June-2023_WEB.pdf
https://uploads.guim.co.uk/2020/02/14/200213-Andrew-Wilkie-Response-from-International-Criminal-Court-Australian-Government-treatment-ofasylum-seekers_(1).pdf
https://www.tandfonline.com/doi/full/10.1080/14623528.2021.1885571
https://uploads.guim.co.uk/2020/02/14/200213-Andrew-Wilkie-Response-from-International-Criminal-Court-Australian-Government-treatment-ofasylum-seekers_(1).pdf
https://uploads.guim.co.uk/2020/02/14/200213-Andrew-Wilkie-Response-from-International-Criminal-Court-Australian-Government-treatment-ofasylum-seekers_(1).pdf

Endnotes 147 )‘
.

240 “UN Experts Call on Canada, Holy See to Investigate Mass Grave at Indigenous School,” OHCHR, June 4, 2021,
https://www.ohchr.org/en/press-releases/2021/06/un-experts-call-canada-holy-see-investigate-mass-grave-indigenous-
school?LangID=E&NewsID=27141.

241  WGEID, General Comment on Children, para. 5. There is some debate about how far back human rights bodies can
investigate. See Grazyna Baranowska, “How Long Does the Past Endure? ‘Continuing Violations’ and the ‘Very Distant
Past’ before the UN Human Rights Committee,” Netherlands Quarterly of Human Rights 41, no. 2 (2023): 97-114.

242 Asdiscussed above, enforced disappearances harm both the person disappeared as well as their families. Enforced dis-
appearances are atrocities committed against a collective and not only individuals. It is arguable that, consistent with
international human rights law, both the families and the disappeared are victims of enforced disappearance and
should be recognized as victims under international criminal law.

243 Morris and Smith, “The Disappeared.”

244 Crimes against Humanity and War Crimes Act, SC 2000, c. 24.

245 Fannie Lafontaine, Prosecuting Genocide, Crimes against Humanity and War Crimes in Canadian Courts (Toronto:
Carswell, 2012), 165.

246 See Lafontaine, Prosecuting Genocide, 165, n. 25.

247 Crimes against Humanity and War Crimes Act, section 9(3) (which states that only the Attorney General can conduct
proceedings for international crimes committed in and outside of Canada, thereby giving the Attorney General the
exclusive jurisdiction to prosecute).

248  Bernard Duhaime, “Canada and the Inter-American Human Rights System: Time to Become a Full Player,” Interna-
tional Journal 67, no. 3 (Summer 2012): 639-59; Gordon Mace and Jean-Philippe Thérien, “Canada and the
Americas: Making a Difterence?” International Journal: Canada’s Journal of Global Policy Analysis 67, no. 3 (2012):
644-47.

249  Duhaime, “Canada and the Inter-American System”; Daniel Cerqueira, “Indigenous Peoples’ Rights and the Multi-
cultural Approach: For a Twin-Track Dialogue between Canada and the Inter-American Human Rights System,”
Quebec Journal of International Law 35 (June 2022): 185-209; Pascale Fournier, “Actes du Colloque Souvrir aux
Amériques pour mieux protéger les droits humains et sengager dans la réconciliation au Canada,” Quebec Journal of
International Law 35 (June 2022): 1-4.

250  Sara Gold, “Somos Americanos? The Potential of the Inter-American Human Rights System for Indigenous Justice in
Canada,” Quebec Journal of International Law 35 (June 2022): 163-85.

251  Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS: Canadian Adberence to the
American Convention on Human Rights, May 2003, https://publications.gc.ca/collections/collection_2011/sen/
yc32-0/YC32-0-372-4-eng.pdf.

252 Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 39.

253 Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 42—44.

254  According to the International Law Commission, an interpretative declaration, “means a unilateral statement, how-
ever phrased or named, made by a State or an international organization, whereby that State or that organization
purports to specify or clarify the meaning or scope of a treaty or of certain of its provisions.” International Law Com-
mission, Guide to Practice on Reservations to Treaties, Doc. A/66/10, 2011, para. 75, 1.2.

255  Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 6.

256  Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 6.

257  Canadaacceded to the JCESCR in 1976.

258  ICESCR, Article 2.

259 See IACHR, Missing and Murdered Indigenous Women in British Columbia, Canada, Doc. OEA/Ser.L/V/IL.
Doc.30.14, December 21, 2014.

260  Margarette May Macaulay, “Canada and the Inter-American Human Rights Sytem,” special issue, Revue québécoise de
droit international (June 2022): 19.

261  Macaulay, “Canada and the Inter-American Human Rights System,” 19.

262 Canadian Charter. See comments by Elisabeth Eide in Standing Senate Committee on Human Rights, Enbancing
Canada’s Role in the OAS.


https://www.ohchr.org/en/press-releases/2021/06/un-experts-call-canada-holy-see-investigate-mass-grave-indigenous-school?LangID=E&NewsID=27141
https://www.ohchr.org/en/press-releases/2021/06/un-experts-call-canada-holy-see-investigate-mass-grave-indigenous-school?LangID=E&NewsID=27141
https://publications.gc.ca/collections/collection_2011/sen/yc32-0/YC32-0-372-4-eng.pdf
https://publications.gc.ca/collections/collection_2011/sen/yc32-0/YC32-0-372-4-eng.pdf

Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 40.

Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 1.
Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 58.
Standing Senate Committee on Human Rights, Enbancing Canada’s Role in the OAS, 3.

Catherine Morris, “Unforgotten on the Day of the Disappeared: Missing Human Rights Advocates,” Slaw, August
30, 2023, https://www.slaw.ca/2023/08/30/unforgotten-on-the-day-of-the-disappeared-missing-human-rights-

See, for example, House of Commons, Canada, Members of Parliament, M-383 Baloch People, 41st Parliament, 2nd
Session, October 16, 2013, https://www.ourcommons.ca/members/en/irwin-cotler(1785)/motions/6253145.

See, for example, “Lao People’s Democratic Republic: Universal Periodic Review,” Government of Canada, January

21, 2020, https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/human_rights-

Brent Patterson, “PBI Accompanies the International Day of the Victims of Enforced Disappearances,” Peace Bridges
International, August 31, 2022, https://pbicanada.org/2022/08/31/pbi-accompanies-the-international-day-of-the-

It could also bolster efforts to address some cases of missing and murdered Indigenous women, girls, and

Her Excellency the Right Honourable Mary Simon, Governor General of Canada, Keynote Address, National Gather-
ing on Unmarked Burials: Supporting the Search and Recovery of Missing Children, Montreal, Quebec, September 8,

148 Endnotes
263
264  Duhaime, “Canada and the Inter-American System,” 648-49 (emphasis added).
265
266
267
268
advocates/.
269
270
droits_homme/upr-epu/lao.aspx?lang=eng.
271
victims-of-enforced-disappearances/.
272
2SLGBTQQIA people.
273 Criminal Code, RSC 1985, c. C-46; ICPPED, Article 25.1.
274
2023.
275 ICC, Elements of Crimes, 7-8.


https://www.slaw.ca/2023/08/30/unforgotten-on-the-day-of-the-disappeared-missing-human-rightsadvocates/
https://www.ourcommons.ca/members/en/irwin-cotler(1785)/motions/6253145
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/human_rights-droits_homme/upr-epu/lao.aspx?lang=eng
https://www.international.gc.ca/world-monde/issues_development-enjeux_developpement/human_rights-droits_homme/upr-epu/lao.aspx?lang=eng
https://pbicanada.org/2022/08/31/pbi-accompanies-the-international-day-of-the-victims-of-enforced-disappearances/
https://pbicanada.org/2022/08/31/pbi-accompanies-the-international-day-of-the-victims-of-enforced-disappearances/
https://www.slaw.ca/2023/08/30/unforgotten-on-the-day-of-the-disappeared-missing-human-rightsadvocates/

CHAPTER 3

Unmarked Burials and Mass Graves

It is true that so many in this country are facing something that has never been
dealt with ... there was an actual genocide inflicted upon our precious children.
Communities are facing a difficult decision about what happens once those
children are found: Should they be exhumed? What happens after that? Is there

a potential for criminal action?

— Donald Worme, KC, Indigenous Peoples’ Counsel’

Unmarked burials and mass graves are far from rare; they exist in every populated region of
the world. In times of war and times of peace, history has borne witness to millions of victims
who have gone missing and who were disappeared.” Families have waited, searched, and
demanded to know what happened to their children, husbands and wives, fathers and moth-
ers, as perpetrators deny their crimes and enjoy impunity and power. Unfortunately, many
families and communities have been left without answers as to what happened to their miss-
ing or disappeared loved ones. The United Nations (UN) Human Rights Council’s Special

Rapporteur on extrajudicial, summary or arbitrary executions stated:

Ours is a history marred by massacres, in which, so often, perpetrators
not only walk free, but, along with their descendants, also hold on to
the reins of power—statues erected in their memory in front of court
houses, government buildings and in public parks. Contrast this with

the state of mass graves as evidence of these massacres from long ago

149
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and more recent, thousands of which are left uncovered, unprotected

or unpreserved when not destroyed or desecrated.’?

Canadians are accustomed to reading about secret and illegal, clandestine deaths as well as
mass and unmarked graves in other countries. Many may be familiar with the mass graves at
Srebrenica, where eight thousand Bosnian Muslim boys and men were murdered, buried, and
later exhumed after the genocidal violence committed by the Bosnian Serb military in 1995.*
Others will have learned, in recent years, of the recovery and investigation of a mass grave
containing victims of the 1921 Tulsa race massacre in the United States.’ In 2023, Canadian
media covered the exhumation of mass graves in Izyum and Bucha, Ukraine, where hundreds
of bodies were uncovered following the invasion and occupation of Ukrainian territory by
Russian forces.® Canadians have also been exposed to all-too-regular accounts of the search

for young people, including students, killed and left in mass graves in Mexico.”

These examples may seem distant as something that happens elsewhere but not in Canada. In
recent years, however, Canadians have had to confront the atrocities perpetrated in Canada
against Indigenous children and families. While Indigenous families, communities, and
Survivors of Indian Residential Schools have long known about the existence of unmarked
burials and mass graves of the missing and disappeared children, settler Canadians are now
being confronted with the existence of unmarked burials and, potentially, mass graves exist-
ing in their provinces, cities, and towns. For many, the existence of these sites of truth and
conscience only became known after the public confirmation of 215 potential unmarked
burials at the Kamloops Indian Residential School in May 2021 and at dozens of other
former Indian Residential School sites since then. Canadians must now accept this uncom-
fortable truth: investigations into the missing and disappeared children have started to reveal
that unmarked burials and mass graves of Indigenous children exist in Canada, including

inside registered cemeteries.

It is important to highlight that, wherever unmarked burials and mass graves are located, the
victims most likely to be found buried in them are from marginalized or targeted political,
racial, ethnic, and religious communities. People whose humanity and dignity are minimized
in life are more likely to have their humanity and dignity disregarded in death. In countries
with large Indigenous populations, Indigenous people and communities often face dispro-
portionate levels of discrimination and violence, both in life and in death.® Unfortunately,

this is also the case in Canada.

There is an urgency to recovering the missing and disappeared children, locating their graves,
identifying them, learning and understanding their fate, and commemorating them. The

country has maintained powerful national historical myths about how Canada was settled
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peacefully. It is no surprise, therefore, that Canadian law has not been designed to provide
access to, protect, and secure sites of these potential atrocities so that thorough investigations
can be completed. This is why international law is so important to consider: it has developed
frameworks, principles, and legal obligations for investigations of unmarked burials and mass
graves that can be applied to support the development of a new legal framework in Canada. In
accordance with the need to decolonize international law, this consideration must include the

input of Survivors, Indigenous families and communities, and Indigenous laws throughout.

This chapter details international human rights standards and contemporary best prac-
tices regarding the exhumation of unmarked burials and mass graves and the treatment of
the bodies of the missing and disappeared. The language and logic of international law is
used throughout this chapter to analyze and deepen understandings regarding the unmarked
burials and mass graves in Canada. It articulates the applicable standards and relevant inter-
national laws and their application to the specific context of the missing and disappeared
children and their unmarked burials at former Indian Residential Schools and associated
institutions. Throughout, this chapter places an emphasis on the need for Indigenous-led

investigations to occur. Specifically, this chapter:

» o«

Defines the terms “unmarked graves and burials,” “mass graves,” and

“victims” under international human rights law;

Examines the legal and ethical complexities relating to unmarked burials
and mass graves and the treatment of the deceased by applying international

human rights standards to four areas:

(1) the causes of death of the children in unmarked burials and mass

graves;

(2) the treatment of the remains of those buried in the graves and the

residual rights of the dead;

(3) respecting and upholding the rights of families and communities

whose members are missing and disappeared; and

(4) the protection of sites where unmarked burials and mass graves are

located; and

Outlines key elements of Indigenous-led investigations into unmarked

burials in Canada, including:

securing free, prior and informed consent;
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respecting the decision of whether or not to exhume;

identifying the right people and organizations to investigate and

lead exhumations; and

providing full and sustainable funding to communities searching

for and recovering the missing and disappeared children.

CLARIFYING DEFINITIONS: UNMARKED GRAVES AND
BURIALS, MASS GRAVES, AND VICTIMS

After the public confirmations of potential unmarked burials that began in 2021, some indi-
viduals have criticized media coverage for reporting that mass graves were found at former
Indian Residential School sites.” The public controversy over whether there are mass graves at
these sites points to the need to clarify terminology.'’ This section therefore ofters some clar-

ity on what the terms “unmarked graves,” “mass graves,” and “victims” mean in this context.

Defining “Unmarked Graves” and “Unmarked Burials”

Unmarked graves do not have a marker—such as a headstone, plaque, or sign—designating
the presence of the grave. Such graves may never have been marked, or they may have initially
been designated as burial sites but are no longer marked due to neglect or natural or inten-
tional human damage. The term “unmarked grave” is used in international human rights law.
In Canada, the Truth and Reconciliation Commission of Canada (TRC), Survivors, and
Indigenous communities and leaders have used the term “unmarked burials” to describe the
burial sites at the former Indian Residential Schools as well as at other associated sites where
children may be buried, such as the former Royal Victoria Hospital and the Allan Memorial
Institute in Montreal, Quebec," and the many other institutions that children were trans-
ferred to from Indian Residential Schools. The terms “unmarked graves” and “unmarked

burials” are used interchangeably throughout this Final Report.

Defining “Mass Graves”

There is no universally accepted definition of a mass grave. Reflecting humanity’s capacity
for violence, mass graves come in a vast array of conﬁgurations; there is thus no consensus on
exactly what features a mass grave must have. Some have been found in cemeteries, others in
fields and wells, still others in hastily made trenches or ditches that victims were forced to dig

under duress and threats. It is important to resist the urge to confine the definition of a mass
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grave to the popular imagery of enormous, muddy pits containing thousands of tortured and
tormented victims of mass murder. Limiting the definition in this way unduly and inappro-
priately curtails which sites constitute a mass grave. While more than one body is necessary
for a grave to be considered a “mass grave,” there is no agreement over how many bodies must
be present for a site to qualify as such.’* The definition of a mass grave from the Bournemouth
Protocol on Mass Grave Protection and Investigation, endorsed by the UN Special Rapporteur
on extrajudicial, summary or arbitrary executions, is helpful in articulating the parameters of
mass graves."? According to the protocol, a mass grave can be defined as, “a site or defined area
containing a multitude (more than one) of buried, submerged or surface scattered human
remains (including skeletonized, commingled and fragmented remains), where the circum-
stances surrounding the death and/or the body-disposal method warrant an investigation as

to their lawfulness.”**

Mass graves need not be the direct result of deliberate harms against people. Some, for exam-
ple, were created for COVID-19 victims or victims of the 2010 earthquake in Haiti. In other
words, not all mass graves must be the result of illegal activities, although the right to be
buried in accordance with the deceased’s cultural practices is likely to be violated whenever
mass graves are created. It is therefore important to resist the automatic assumption that all
mass graves are the result of criminal wrongdoing, just as it is important to accept that individ-
ual, sequential graves may be indicative of mass atrocity, including crimes against humanity
and genocide. In places like Argentina and Spain, evidence of atrocities has emerged from
individual burials just as it has in Canada.” Identifying mass graves does not therefore auto-

matically mean that mass atrocities have been committed.'¢

Although all the deceased in a mass grave might not have died because of illegal activity, it may
be that bodies of the wrongfully killed may be commingled (mixed together) with people who
died of natural causes. Commingling is less likely to happen when bodies are buried in single
burials, but when it does occur, it may be the result of perpetrators attempting to “hide”
clandestine deaths among natural ones or because of disturbances—natural or otherwise—
to burials. In addition, it is not necessary that those whose remains are buried in mass graves
died from the same cause or at the same time; a grave or burial site can be repeatedly used over
years with additional bodies added over time. Where this happens, some sites may become

mass graves over time “even if not considered a mass grave initially.”"”

Investigating Mass Graves and Unmarked Burials

The assessment of whether a site constitutes a mass grave or an unmarked burial does not

deflect or distract from the fact that the fate of the Indigenous children buried at these sites
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deserves attention and care in the form of Indigenous-led investigations. Nor should a deter-
mination as to what to call a site lead to any conclusion that the fate of the children was less
alarming or less deserving of justice than other historical atrocities. The circumstances and

causes of every missing and disappeared child’s death must therefore be investigated.

Where unmarked burials and mass graves exist, the circumstances that led to the death and/
or the manner in which the body was treated or disposed of warrants an investigation to
determine lawfulness. As international law experts, Melanie Klinkner, Ellie Smith, and Jona-
than Whittle make clear, “in practice, in order for a mass grave to engage the international
legal sphere and to warrant protection (like other war graves) and investigation, the potential
impropriety and/or unlawfulness in either the circumstances surrounding the death of those
in mass graves or the method in which the human remains were disposed of are key factors.”"®
There is immense diversity in the manner in which bodies have been treated and disposed of
in the aftermath of atrocities.!” Some are buried in cemeteries. Some are buried in individ-
ual graves, and some are buried with other bodies in mass graves. Sometimes, the means and
methods of perpetrators evolve over time and are reflected in the ways in which the bodies of
victims are buried. When mass graves and unmarked burials exist amidst evidence of wrong-
doing, they are often related to individuals who have gone missing or who were disappeared
by the State, paramilitary groups, agents working on behalf of the State (such as the police),
or non-State entities such as rebel or terrorist groups acting with the acquiescence of the

State.

Viewed through the lens of international human rights law, UN experts—among them the
UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of
non-recurrence; the UN Special Rapporteur on the Rights of Indigenous Peoples; and the
UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment—have characterized the burial sites at the former Indian Residential Schools as
“mass graves.”” The Indian Residential School History and Dialogue Centre also concluded
that, “international standards and protocols should inform terminology and dialogue. In this
respect, the emerging international human rights and legal norm is to classify such sites as
‘mass graves.””*" In addition, at least some of the burial sites of the missing and disappeared

children fall within the Bournemouth Protocol’s definition of mass graves.

Defining “Victims”

In accordance with the definitions provided by various human rights protocols, studies,
and international organizations, victims are understood in this Final Report to be the chil-

dren whose remains are buried in the unmarked and mass graves as well as their families and
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communities who suffer because of their disappearance or lack of identification.” The Bowur-

nemouth’s Protocol’s definition of victims is instructive:

Persons who, individually or collectively, have suffered harm, including
physical or mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights, through acts or
omissions thatare in violation of criminal laws operative in the state or as

a result of acts which constitute gross violations of international human

rights law or serious violations of international humanitarian law.”

This definition is broad and includes both individuals and collectives who have suffered
harm as a result of international criminal wrongdoing and/or human rights violations. In
the context of mass graves in international law, there is no question that the definition of

“victims” includes the person who died or was killed and their family members.

Within the last several decades, there has been an evolving discussion about whether the defi-
nition of “victims” also includes the descendants of the person who died, thereby recognizing
the intergenerational trauma and impacts caused by the wrongdoing and/or human rights
violations.* In the context of the search and recovery of the missing and disappeared children
and unmarked burials in Canada, the definition of victims must include the communities
from which the children were taken. This is necessary because otherwise Canada could avoid
accountability by merely waiting for all the direct family members or lineal descendants to
die. It is also necessary given that the missing and disappeared are children, as in most cases
they would not have had their own children, and, thus, no direct lineal descendants would
exist. This expansive definition of victims also reflects the broader concept of family and
kinship under Indigenous legal orders and reflects the collective responsibilities communities
have to care for children. Based on this broader definition of victims, Indigenous families and

communities are entitled to full reparations.

The Over-50-Year Search to Find Marieyvonne Alaka
Ukaliannuk

In the early 1960s, Marieyvonne Alaka Ukaliannuk was only four years old when
she was taken from her hometown of Igloolik and sent on a floatplane to the Sir
Joseph Bernier Federal Day School located in Chesterfield Inlet, Nunavut. During
her first year at Sir Joseph Bernier, Marieyvonne Alaka was injured; she hit her head

while playing with friends in the playground. She was sent to a hospital in Churchill,
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Sir Joseph Bernier Federal School, Turquetil Hall, Chesterfield Inlet, 2004 (Nick Newberry
Collection, Nunavut Government Archives).

Manitoba, where she contracted tuberculosis. As a result, she was transferred
to a larger hospital in Winnipeg, Manitoba, then to a tuberculosis sanatorium in
Toronto, Ontario, and then to another hospital in Montreal, Quebec. At the hospi-
tal in Montreal, she contracted meningitis and developed quadriplegia. She was
paralyzed in all four of her limbs. Her final transfer was to the Cecil Butters Memo-
rial Hospital, a children’s continuous care home in Austin, Quebec, where she died

at eight years old.

Marieyvonne Alaka did not speak English, only Inuktitut. As she was transferred
from one institution to another; she was sent on her own, without any family to hold
her hand, comfort her, or make medical decisions on her behalf. She did not under-
stand the languages being spoken to her. Marieyvonne Alaka’s parents were never

notified of her injury or of her transfers to the various institutions.?

During this period, the federal government would fly the children back to their
homes from the Sir Joseph Bernier Federal Day School in Chesterfield Inlet for
the summer. The float plane would land on the beach. That first summer after
Marieyvonne Alaka was taken to Sir Joseph Bernier, her parents went down to
meet the plane with all the other parents. Marieyvonne Alaka was the only child

that did not get off the plane. Her parents immediately went to see the Catho-

lic priest to find out where Marieyvonne Alaka was. From that moment on and
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until his passing in 2007, Marieyvonne Alaka’s father, Lucien Ukaliannuk, searched
for her. He spent over 53 years trying to find out what happened to Marieyvonne
Alaka. Marieyvonne Alaka’s mother, Therese Ukaliannuk, felt that the search had
died with her husband and that she would never know what happened to her

daughter.

That is when Martha Maliiki, a family friend and community researcher from
Igloolik living in Iqaluit, took over the search.?® The search was made more diffi-
cult because the Catholic church had changed Marieyvonne Alaka's name. But
Martha was able to find information using Marieyvonne Alaka’s Eskimo identifi-
cation number.? In addition to the decades that Lucien Ukaliannuk searched for
Marieyvonne Alaka’s burial, Martha'’s search took over 20 more years. Martha
recounted, “As | was doing the research, it was really hard. There were times | was
too angry to work on it.... It was Marieyvonne Alaka’s mother’s strength that kept
me going.” Marieyvonne Alaka is buried over two thousand kilometres from her
home of Igloolik. Marieyvonne Alaka’s final resting place is located on the grounds
of a church in Magog, Quebec, where there is a burial area of the cemetery for

“unclaimed” and orphaned children.

In July 2016, Therese, at age 76, travelled with Martha to visit Marieyvonne Alaka’s
burial. To make this trip, private donors paid for their plane tickets. Martha and
Therese fundraised to cover the rest of
their costs. Martha said, “When we were
brought to the burial site, we were told
she was in an unmarked grave with four
other children.” Therese took time to sit
in several different areas of the cemetery
since she did not know where in the grave-
yard Marieyvonne Alaka was actually
buried. Martha and Therese asked both
the Nunavut coroner and the Quebec
coroner to have the graves exhumed
so they could bring Marieyvonne Alaka

home. They were told that an exhuma-

tion could not be done because further

research had confirmed that many other

Martha Maliiki at the National Gathering in

children are buried alongside her in mass Edmonton describing her work to help find
Marieyvonne Alaka Ukaliannuk, September 14,2022

unmarked graves. (Office of the Independent Special Interlocutor).
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HUMAN RIGHTS AND THE TREATMENT OF BODIES

There is a direct connection between the discrimination that victims face in life and the disre-
gard for their dignity after death. The lack of care, concern, and equality in the treatment of
those who lie in mass graves is typically an extension of the lack of care, concern, and equal-
ity in the treatment that they received while they were alive.”® According to the UN Special

Rapporteur on extrajudicial, summary or arbitrary executions:

Those who were marginalized in life—the poor, the persecuted and
those subjected to discrimination—are also those at greatest risk of
never being identified, of never having their remains returned to their
families and of never receiving justice. Much of this pattern has its roots

in inequalities among the living and in discriminatory differences in

perceptions of the significance of death.”

Adam Rosenblatt, a scholar in peace, justice, and human rights, has described how those
in unmarked and mass graves are twice victimized: first by the atrocities committed against
them in life and then in death, “The violence against the bodies in mass graves reaches across

the boundaries of life; it is committed first against living human beings and then against their

dead bodies.”*

Indigenous children’s segregation into unmarked burials is linked to the ways in which
they were mistreated, dehumanized, and segregated in life. This link between the mistreat-
ment of the living and their mistreatment in death was noted by the TRC in relation to the
Indigenous children who died while in the care of the State and churches at Indian Resi-
dential Schools, “Many, if not most, of the several thousand children who died in residential
schools are likely to be buried in unmarked and untended graves. Subjected to institution-
alized child neglect in life, they have been dishonoured in death.” Dental records are an
apt, if far from unique, example of discriminatory and unequal treatment in life extending
into death. In the context of searching and recovering missing and disappeared persons, a
lack of dental records can thwart efforts to identify remains and return them to their fami-
lies. While dental records can help identify individuals buried in unmarked and mass graves,
this is only true for those who had access to, and could afford, dental care in life.* In this
context, where dental care was not provided to children at Indian Residential Schools and
other associated institutions,* or in cases where records of dental care are not being released,
have been destroyed, or are not available,* it adds to the difficulty of identifying the chil-

dren and returning these children to their families or communities for reburial, where it is

desired.?
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Survivors, Indigenous families, and communities whose loved ones and relatives are buried in
unmarked or mass graves face constant reminders of the inhumanity that existed within the
Indian Residentials School System and among the people who operated them.*® Speaking at

the National Gathering in Toronto in March 2023, one Survivor said:

The only time that [truth and reconciliation] will really come to be is
when the churches come forward and admit as to where our children are
buried.... One of [the boys in my community who never came home] is
[my mother-in-law’s] brother. She’s now 86 winters. I hope—I pray—
that the church comes forward and tells us where they buried that child,

because they know. So my mother-in-law can leave this world in peace

knowing that her brother was found.”

The graves where the children are buried are not just any graves. They are the unmarked
and mass graves of the missing and disappeared Indigenous children. They are the result of
compounding and reverberating human rights violations, decades of neglect by the federal
government, a refusal on the part of the Canadian State to protect the children and to
adequately investigate their deaths, and a failure to provide families and communities with
information regarding the fate of their precious children. This horrific reality calls for a

human rights approach.

A Human Rights Approach to Missing and Disappeared Children
and Unmarked and Mass Graves

A human rights lens that draws on international human rights laws and principles offers an
important way to understand unmarked and mass graves and the missing and disappeared
children. Although not all international human rights treaties are relevant to understand-
ing and identifying the human rights violations committed against the children at former
Indian Residential Schools and associated institutions, the following existed at the same

time as many of the atrocities were being committed by Canada and the churches:

1948 Universal Declaration of Human Rights (Universal Declaration;
ratified by Canada in 1948);%*

1948 Convention on the Prevention and Punishment of the Crime of Genocide
(ratified by Canada in 1952);*

1965 International Convention on the Elimination of All Forms of Racial
Discrimination (acceded to by Canada in 1970);*
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1966 International Covenant on Civil and Political Rights (Covenant on
Political Rights; acceded to by Canada in 1976);*" and

1966 International Covenant on Economic, Social and Cultural Rights
(ratified by Canada in 1976).*

Although other international treaties were ratified by Canada later, their principles can still
be applied because many were recognized by international law prior to the formal treaties
being put into place. For example, the Convention against Torture was only ratified by Canada
in 1984, but torture was already prohibited under international human rights law before
the convention was adopted.” In addition, the UN Convention on the Rights of the Child
(Convention on the Child) was only created in 1989 and ratified by Canada in 1991, but it
is instructive in understanding the types of violations committed against the children in the
Indian Residential School System.** Finally, the United Nations Declaration on the Rights
of Indigenous Peoples (UN Declaration) was fully adopted without objections by Canada
in 2016 and contains important rights and principles that apply in the context of locating,
protecting, and commemorating the unmarked burials and mass graves of Indigenous chil-
dren today.® Unfortunately, and as elaborated in other chapters in this Final Report, Canada
has not ratified the human rights instruments that could provide redress for the harms
committed against Indigenous Peoples, including the children taken to former Indian Resi-
dential Schools and other associated institutions.*® These instruments include the American
Convention on Human Rights, which was adopted in 1969 and came into force in 1978, as
well as the 2006 International Convention for the Protection of All Persons from Enforced

Disappearance.”’

Itis critical to emphasize that human rights are inalienable—they cannot be given up or taken
away.*® Even when human rights are violated, individuals cannot and do not lose their rights
as they are considered inherent to humanity. The Universal Declaration recognizes that, “the
inherent dignity” and “the equal and inalienable rights of all members of the human family
is the foundation of freedom, justice and peace in the world.” This has since been affirmed
in other human rights treaties, including the Covenant on Political Rights, which Canada has
ratified.* International law’s clearest obligations regarding the treatment of the dead are stip-
ulated in international humanitarian law, the legal regime that governs the conduct of armed
conflict and that seeks to protect civilians from the consequences of war. However, experts
have made clear that the requirement under international law that, “the dead be treated with
respect and dignity” is applicable both in times of war and in times of peace.”’ In the context
of disappeared persons, which would include many of the children forcibly transferred to

Indian Residential Schools and other associated institutions, who subsequently died or were
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never returned home, the UN Committee on Enforced Disappearances’ Guiding Principles

for the Search for Disappeared Persons states:

The body or remains of a disappeared person should be handed over to
the family members under decent conditions, in accordance with the
cultural norms and customs of the victims, with respect at all times for
the fact that they are the mortal remains of a person, and not objects.
The return should also involve the means and procedures needed
to ensure a dignified burial consistent with the wishes and cultural
customs of the families and their communities. When necessary, and if
family members so wish, States should cover the cost of transferring the

body or remains to the place chosen by the family members for burial,

even if the transfer is to or from another country.”

The requirement to repatriate the children to their families and communities is also affirmed
in Article 12 of the UN Declaration:

Article 12

1. Indigenous peoples have the right to manifest, practise, develop and teach
their spiritual and religious traditions, customs and ceremonies; the right to
maintain, protect, and have access in privacy to their religious and cultural
sites; the right to the use and control of their ceremonial objects; and the

right to the repatriation of their human remains.

2. States shall seek to enable the access and/or repatriation of ceremonial
objects and human remains in their possession through fair, transparent and
effective mechanisms developed in conjunction with [I]ndigenous peoples

concerned.>?

Investigating the Causes of Death to Determine Whether Human
Rights Violations or Unlawful Conduct Occurred

When they appear in the context of well-documented and known atrocities, unmarked and
mass graves are often evidence of human rights violations and raise the presumption that
the human rights of individuals located in these graves were violated in life. The most obvi-
ous violation of human rights for a person buried in an unmarked or mass grave is the right
to life;** this right is protected in key human rights treaties and cannot be suspended or dero-

gated from under any circumstances.’® The Indian Residential School History and Dialogue
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Centre notes that for children at former Indian Residential Schools, “the right to life of these
children was violated. So were their ‘last rights’ such as those related to ‘last rites,” and the
religious, spiritual, and cultural rights that are core elements of human identity and experi-
ence. Further investigation may reveal at least some causes of death, that may be evidence of

violence and criminal harms.”*°

Other human rights violations may also have been committed and deserve investigation,
including freedom of religion and belief,”” freedom of association®® and expression,* the
right to participate in cultural life,* the right to recognition as a person before the law,!
and the right to be free from torture or other cruel and inhuman treatment.®* If those left in
unmarked and mass graves were victims of enforced disappearances, these rights, as well as
the right to liberty and security of the person and the right to an identity, are also implicat-
ed.®® The possible violation of these rights while the victims were alive, and which may have
contributed to, or directly resulted in, their deaths, give rise to an obligation on the State
to investigate. Canada therefore has an obligation to fully support investigations into the

circumstances of their deaths and to ensure that their families and communities are informed

of the findings.**

Under the Universal Declaration, “everyone has the right to recognition everywhere as
a person before the law.”® The Convention on the Child creates additional obligations on
States to safeguard the right to an identity. Article 8 of the Convention on the Child directs
that:

1. States Parties undertake to respect the right of the child to preserve his or her
identity, including nationality, name and family relations as recognized by

law without unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or her
identity, States Parties shall provide appropriate assistance and protection,

with a view to re-establishing speedily his or her identity.*

This Convention further stipulates that “the education of the child shall be directed to ...
[t]he development of respect for the child’s parents, his or her own cultural identity, language
and values, for the national values of the country in which the child is living, the country
from which he or she may originate, and for civilizations different from his or her own.””
Individuals left in unmarked and mass graves are often victims of efforts to have their very
identities erased. In fact, their burial in such sites may indicate, “suppression or even annihila-

tion of individual, cultural or religious identity in death.”*® While the Convention on the Child
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only came into existence in 1989, along with the 1948 Universal Declaration, it points to the
central importance of the human right of identity and to that of children in particular. It is
important to note that Indian Residential Schools were in operation after these conventions
were adopted or signed by Canada—for almost 50 years after the Universal Declaration was

adopted and for seven years after the Convention on the Child was signed.

Pursuant to international human rights law, Canada is not merely prohibited from inter-
fering with people’s enjoyment of their human rights; it has an obligation to protect people
from having their rights infringed upon by others and, when violations do occur, to provide
effective remedies.®” Despite these obligations, the rights of the children to an identity were
deliberately violated by the Canadian State and churches in the Indian Residential School
System. Attempts to erase the children’s identities were part of the system’s design.”® Chil-
dren were stripped of their names and assigned numbers instead.”” Their languages and
their senses of self were attacked. Ties between the children and their families, commu-
nities, cultural practices, and ways of knowing were severed. These strategies to erase and
eradicate identity have parallels with other mass atrocities and genocides.” The burial of the
children in unmarked and mass graves is an extension of the denial of their rights to identity.
Related to the attacks on their identity, and as described in detail in the previous chapter
on enforced disappearances, the children did not simply go missing; some were also disap-
peared. Children were deprived of their liberty by agents working for the State and those
running the institutions, and their whereabouts and fates were withheld from families. In
these cases, the children, their families, and communities are the victims of enforced disap-
pearances under international human rights law. The realities of unmarked burials and mass
graves, coupled with the fact that many of the children have been disappeared, constitute
serious human rights violations, which require full investigations as well as remedies and

reparations.

Survivors, Indigenous families, and communities have made clear that Canada cannot investi-
gate its own wrongdoing. Canada has regularly failed to address the settler colonial institutions
that propagated decades of abuses and atrocities, as well as ongoing violence, against Indige-
nous Peoples. The risk of Canada investigating itself only to deflect responsibility, minimize
its role in the atrocities, and then choose when to “turn the page” on what is often referred
to as “this sad chapter of history” is simply too high. Indigenous communities are therefore
best placed to lead these investigations. In alignment with Indigenous self-determination and
sovereignty, the federal government must support the Survivors, Indigenous families, and
communities who are leading or wish to lead, these investigations, without interference or

intimidation.
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Determining How the Children Were Treated after Death

Some scholars have argued that human rights continue to exist after death.” Others view the
respectful treatment of the remains of those who have died as a form of reparations.” Still
others emphasize that, “human rights responsibilities of States towards the body of a dead
person arise when the body is found within the territory of the State.”” Under Canadian law,
deceased persons occupy a unique position: they are neither persons with full rights, nor are
they mere “things.” They are perhaps best described as bodies with certain residual rights,
such as the right not to be trafficked or desecrated.” In some countries, the dead even enjoy
some constitutional rights, including the right to dignity.”” According to some communities,
including many Indigenous communities around the world, the distinction between those
who are alive and those who are dead is fluid. For many Indigenous Peoples, loved ones journey
to the Spirit World after death but remain important members of the community deserving
of acceptance and respect.”® At every National Gathering, Survivors, Indigenous families, and
communities explained that the living have important obligations towards those who have
died, including the responsibility to ensure that they are buried and memorialized properly in

accordance with the Indigenous laws, protocols, and ceremonies of their own communities.

While human rights generally only apply to the living, certain rights and obligations may extend to
those who have died and include the treatment of their remains. International legal scholar Claire
Moon suggests that while, “the dead cannot be rights claimers, and neither can they be bearers of
responsibilities, ... they can be rights holders insofar as the living behave as if they have obligations
towards the dead, treat them as if they have rights, and confer rights upon them in practice.”” The
Last Rights Project, an organized effort to establish a, “new framework of respect for the rights
of missing and dead refugees and migrants and bereaved family members,”® found that numer-

ous obligations extend to the body of a deceased person, including the requirements on States to:
Search for missing persons;
Respect the bodies of the deceased person;
Issue death certificates;
Locate and notify the relatives of those who have died and are missing;

Facilitate the return of the remains of the deceased person to families on

request;

Treat and bury human remains in a dignified and respectful manner that
is appropriate to religious and cultural traditions of the deceased and their

family;
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Record the location of the burial as well as respect and maintain the

gravesite; and
Provide special protection for the remains of children.*!

All of these rights—and their violation—are relevant to the deaths of the children and the
inhumane disposal of their remains in unmarked and mass graves. For example, when the
children died at Indian Residential Schools, they were typically not buried according to Indig-
enous laws, cultural norms, or funerary practices. Some children who are buried in unmarked
graves were likely provided with no funerary ceremonies at all. Where funeral and burial
services were conducted, they were most often held in the Christian tradition.® This attack
on Indigenous cultural practices in relation to funerary and burial practices was a purpose-
ful and common feature of settler colonialism. Professor of Anthropology Isaias Rojas-Perez

notes:

[TThe religious and political colonization of death constituted a
cornerstone in the worldwide expansion of the European colonial
project. The zeal of colonizers and missionaries particularly targeted
native mortuary practices and beliefs that they considered to be not
only savage and barbaric and, as such, intolerable, but also sources
of idolatry and superstition as well as revolt and political resistance
against the colonial project. The “Christianization of death” was a
condition sine qua non for both the “conversion” of native peoples
and the construction of the colonial order. This campaign involved
not only eliminating pagan practices and capturing the [I]ndigenous

imagination, but also reorganizing sacred space by removing and

destroying natives’ sites of worship and the remains of their ancestors.”

Canada systemically violated the rights of Indigenous children in life, in death, and through
the generations that have since passed. If not remedied, this is a permanent denial of the

inalienable human rights of the dead and disappeared. According to Rosenblatt, such action:

has its own special horror. The violation of the dead can render them
permanently “rightless” in a definitional sense—precisely the sense we
cannot and should not use for the living. Gas chambers, atomic bombs,
and cruder forms of violence can take things away from the dead that
can never be put back: their identities, their places in the world, their

bodies. The crucial element of the moral vision of human rights is that

they are inalienable—that the untouchable, the concentration camp
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prisoner, the person locked in a squalid hotel room or the back of a van
can still hold onto them as a claim, hope, and rebuke. The fact that the

dead can be so clearly and utterly past any hope of restoring their rights

means they never had human rights in the first place.**

Burying the children in unmarked and mass graves denied families and communities the
opportunity to care for their loved ones after death. It continues to deny them the ability to
uphold their obligations under Indigenous laws to care for the children and their burial sites.
It places the children taken to Indian Residential Schools and other associated institutions,
“beyond the reach of care.”® This is not only a violation of the rights and dignity of the miss-

ing and disappeared children but also of their families and communities.

Respecting and Upholding the Rights of Families and Communities of
the Missing and Disappeared Children

Burial and memorialization practices as well as ceremonies and rituals accorded to the dead
have always existed among human cultures and communities.* There is great diversity in
the personal, cultural, spiritual, and religious practices that families and communities have
with respect to the treatment and burial of their loved ones after death. Regardless of these
differences, a universal truth is that the denial of opportunity to care for those who have
died causes great pain, anguish, and suffering to families and communities. Many suffer a
sense of “ambiguous loss,” caused by the uncertainty over the fate of a loved one, which
can delay the mourning and grieving process.”” The eftects of this suffering should not be
minimized. In the context of disappeared persons, it has been recognized that a lack of
knowledge about whether a loved one is dead or alive, or how they perished and where their
body lies, can constitute a form of torture for families.* According to the World Organ-
isation Against Torture, “the level of anguish and suffering inflicted on family members
has been repeatedly considered by the medical, psychological and legal community to be
of sufficient severity to meet the threshold of the definition of torture.”® Unfortunately,
many Indigenous families whose children are missing or disappeared have suffered this kind

of torture for generations.

Families also have an inalienable right to the truth;” it cannot be taken away. In the context
of unmarked and mass graves, this includes the right to know what happened to their loved
ones—both with respect to the circumstances of their death as well as the location of their

death and burial. According to the United Nations:

The right to the truth is often invoked in the context of gross violations

of human rights.... The relatives of victims of summary executions,
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enforced disappearance, missing persons, abducted children, torture,
require to know what happened to them. The right to the truth implies
knowing the full and complete truth as to the events that transpired,
their specific circumstances, and who participated in them, including

knowing the circumstances in which the violations took place, as well as

the reasons for them.”

This right must be satisfied by the State and therefore expresses itself in the obligation of
States to investigate suspicious deaths that may have resulted from human rights violations.
States have, “a procedural and moral obligation to investigate unlawful or suspicious deaths,
whether the death occurs at the hands of State actors or private persons or persons unknown,
and regardless of whether there is evidence of criminal action requiring investigation and
prosecution under criminal law.””* This obligation also exists irrespective of whether families
have requested it, “An investigation is not dependent on a formal complaint or request from

a next of kin, rather it should be automatically triggered.””

According to the UN Special Rapporteur on extrajudicial, summary or arbitrary executions,
the obligation to investigate is coupled with an additional obligation to search and iden-
tify missing and disappeared persons, “International law requires all States (and parties to
a conflict) to search and identify disappeared and missing persons, return any remains to
the family, as well as any personal effects, or provide the families with access to the burial
site. Such rights are recognized in times of armed conflict and internal violence, peacetime
and in a post-disaster situation.”* Importantly, the obligation to investigate is not outcome
dependent; the investigation does not have to succeed in finding all of those who are dead,
missing, or disappeared, or in identifying all causes of death. Indeed, in many cases, identify-
ing every missing and disappeared person will not be possible. The obligation to investigate
is therefore one of process: the investigation must be conducted in a genuine and good faith

manner.”

In contexts where the State itself is implicated or directly responsible for the human rights
violations and deaths, a conflict arises if the State leads the investigations into the viola-
tions and deaths. A key legal principle is that justice should not only be done, but it should
also be seen to be done. It is difficult for this to occur, however, if victims and Survivors do
not trust those who are leading the investigations. Through patterns, strategies, and prac-
tices of settler amnesty and a culture of impunity, Canada has a long history of denying
or minimizing its responsibility for harms against Indigenous Peoples, deflecting calls for
accountability, attempting to co-opt Indigenous-led processes like the TRC, and offering

piecemeal and, ultimately, paltry commitments to justice.”® There is ample evidence that the
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Canadian government, or agents acting on its behalf and with its acquiescence, has breached
the human rights of the missing and disappeared children and their families. Indigenous
Peoples’ trust in Canada’s ability to conduct a credible, independent investigation is under-
standably low.” At National Gatherings, in meetings, and in submissions to the Office of
the Independent Special Interlocutor, Survivors, Indigenous families, and communities have
made it clear that Canada cannot investigate itself.”® This is one of the many compelling
reasons why search and recovery work to locate and identify the missing and disappeared
children and unmarked burials must be led by Indigenous people; they are best placed to
decide whether to investigate, how to investigate, and who should be involved in any investi-

gation that takes place.

Protecting the Sites Where Unmarked Burials and Mass Graves Are
Located

In addition to the obligation to investigate deaths associated with unmarked burials and mass
graves and to satisfy the families’ right to truth, States should protect, preserve, and, if families
so choose, restore burial grounds.” This has important implications in the context of former
Indian Residential School cemeteries. Many of these cemeteries have been neglected, damaged
over time, or purposefully destroyed and desecrated.’” The Canadian State, therefore, has an
obligation to immediately protect, preserve, and restore these sites. Sites of unmarked buri-
als and mass graves can become damaged or neglected over time, either by intentional human
intervention or natural forces. What may first appear to be neglect, however, may in fact be
purposeful. Leaving graves—whether marked or unmarked—exposed to damage from natu-
ral forces may benefit those responsible for the human rights violations and atrocities that
resulted in the deaths of those buried in the graves. State officials and institutions often allow
the degradation of grave sites as a method of indirectly covering up the atrocities.”" This
advances the interests of the State and those responsible for the atrocities who do not want
the truth of the graves—and the reasons for their existence—to come to light."* This also
signals that these graves, and those people who are buried within them, are unworthy of care

and are ungrievable.'”

Under international criminal law, the destruction of cultural property has been recog-
nized by the Nuremberg Tribunal as a crime against humanity in and of itself, and by
the International Criminal Tribunal for the former Yugoslavia as constituting persecu-
tion as a crime against humanity.'** The desecration of cultural sites may also amount to
an act of cultural genocide and signal genocidal intent by those involved in such destruc-
tion.'” A State’s obligation to protect mass graves and burial grounds is absolute and is

particularly important where the sites may be vulnerable to desecration or destruction.'*
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According to the UN Special Rapporteur on extrajudicial, summary or arbitrary execu-
tions, “under no circumstances should the existence of mass graves be denied or covered

up.”'”” In addition:

Sites must not be damaged or destroyed, and those searching for
or speaking of mass graves must not be imprisoned, threatened or
silenced. Such acts amount to multiple human rights violations,
including of the prohibition against enforced disappearances, the
obligation to investigate extrajudicial killings, the right to truth,
the suppression or annihilation of individual identity, as well as of

collective cultural, racial, ethnic, religious, political or other identity

in death.1%®

Intentionally covering up and denying the existence of unmarked burials or mass graves
produces human rights violations by, among other things, frustrating the right to the truth

and prolonging the suffering of grieving families and communities.

Many burial grounds at or near former Indian Residential Schools and associated institutions
were left unattended and unprotected because the federal government did not make plans for
the ongoing maintenance and protection of these sites.*” Despite the long-identified need for
legal protections for these sites, no robust legal framework exists in Canada. The Indian Resi-

dential School History and Dialogue Centre notes:

Nothing in provincial or federal law ... speaks to mass graves, or the
specific circumstances of mass graves of Indigenous Peoples that
were used in the 20th century as the result of atrocities at residential
schools.... They are unmarked potential crime scenes that require
rigorous processes of investigation and identification. They are sites
of unfinished business and human rights violations where cultural

and social burial practices and ceremony to honour the deceased were

prevented from taking place.'"

Instead, Indigenous burial sites at former Indian Residential Schools and associated insti-
tutions are treated, “as historic artifacts, under the authority of the provincial government
rather than families and communities, and not treated like other human resting places. They
are allowed to be disturbed, and in some instances even destroyed. Indigenous protocols and

laws are marginalized.”""!
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INDIGENOUS-LED, CULTURALLY RELEVANT, AND RESPECTFUL
APPROACHES TO INVESTIGATING UNMARKED AND
POTENTIAL MASS GRAVES

During the tuberculosis epidemic of the 1940s to 1960s, the federal government
took Inuit from our communities and placed Inuit in sanatoriums across
Canada. Many times when Inuit died, their families were not notified. They
were buried in unmarked graves, in mass graves, and families have been looking

for those people who did not come home for the last 40 and 50 years.

— President Natan Obed (Inuit Tapiriit Kanatami)'

It is a fundamental principle that search and recovery efforts must be Survivor and
Indigenous-led. The efforts taking place across Canada are tailored to reflect the Indigenous
laws, principles, protocols, and processes applicable within the territories where they are
occurring. At every National Gathering, Survivors, Indigenous families, and communities
leading this Sacred work made clear that each Nation has its own principles to guide search
processes and help families and communities work through difficult decisions, including how
to best honour, respect, and bring dignity to the missing and disappeared children. They also
made clear that these investigations, to be respectful of cultural beliefs and values of affected
families and communities, must be Indigenous-led. This aligns with forensic human rights
approaches to investigations, which are focused on using rigorous forensic techniques to
reveal the truth about what happened to the missing and disappeared person and respecting

and involving the affected families and communities in the process:

In its most immediate form, the forensics-based human rights
movement’s objectives are simple: to help families find, recover and
rebury their missing loved ones, and to offer scientific certainties about
what happened in moments of state terror, war and genocide. In alonger
view, it also gives human rights activists the possibility of challenging
dominant histories of violence by providing new truths that emerge

alongside the technical work of recovering and identifying remains.'"

When investigating unmarked burials and mass graves, there is a persistent tension between
the treatment of the dead as evidence of past wrongdoing, on the one hand, and their treat-
ment as the loved ones of family members and communities, on the other."'* The former
emphasizes gathering evidence to be used in legal proceedings, while the latter stresses the

importance of treating the remains and graves with dignity, identifying loved ones who have
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been recovered, returning their bodies to their families, and commemorating and protect-
ing their burial sites. Criminal forensic processes often exclude family participation under
the guise of maintaining the integrity of the investigation and crime scene. This contrasts
with forensic human rights approaches, which have found important ways to include fami-
lies. This tension has not always been well navigated by forensic investigation teams and may
be particularly pronounced where cultural differences exist between the teams and the fami-
lies and communities looking for their missing and disappeared loved ones.'”* In Canada,
Indigenous-led investigations are already bridging this gap by including Indigenous laws,

ceremonies, and protocols in the design of investigation processes.

While it remains an evolving area of knowledge and practice,"*

there is a growing apprecia-
tion among forensic scientists involved in human rights investigations and exhumations of the
central importance of respecting families, cultures, and communities in all facets of the inves-
tigation into unmarked burials and mass graves. This importance is repeatedly emphasized in
the Minnesota Protocol on the Investigation of Potentially Unlawful Death, which states that
investigators, “should endeavour to respect the culture and customs of all persons affected
by the investigation, as well as the wishes of family members, while still fulfilling their duty
to conduct an effective investigation.”"” Specialists directly involved in such investigations
have also highlighted the importance of not viewing remains only as evidence of violence and
wrongdoing. As forensic anthropologist Alexa Hagerty emphasizes, “we remain ever-alert to
the treatment of the dead, aware of the political and social contexts that create mass graves,
and that we never forget that every set of remains is a missing person.”"'® It is therefore critical
for investigators and all those involved in the planning of exhumations to care for the bodies
as both sources of evidence that can help to establish the cause of death and wrongdoing and
as the children, brothers, fathers, mothers, aunties, uncles, friends, and community members
of those who have been denied the knowledge of what happened to them and the opportu-
nity to properly bury them.'”” Hagerty observes that both of these purposes must be fulfilled
in order to properly and respectfully investigate these deaths, “If you can’t understand the
bones are people who are missed and loved, with a mother and father standing by the edge of
the grave waiting, you can’t do this work. If you can’t understand the bones as evidence to be

analyzed and examined, you can’t do this work.”'*’

This human rights lens and framework for unmarked and mass graves illustrates that the
families and communities of the children who are missing and disappeared are themselves
victims. The family’s grief and need to understand what happened to their loved one is
urgent, immediate, and deserves special care in the investigation process.'”” In Guatemala,
for example, the Fundacién de Antropologfa Forense de Guatemala (FAFG) emphasizes the

importance of continuously informing the families about the investigation and its progress
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and ensuring that they are able to participate in the truth-finding process itself. Affected fami-
lies and communities must be at the forefront of forensic and human rights investigations.
But how can this be actualized? There is no way to conduct investigations or exhumations
that will satisfy everyone, everywhere, at all times. But the literature and practice of forensic
human rights points to several key elements that can minimize unintended and unnecessary
harms to families and communities. These include securing free, prior and informed consent;
respecting the decision of whether or not to exhume; identifying the right experts and/or
organizations to investigate and lead exhumations; and providing full and sustainable fund-

ing to communities looking for their missing and disappeared children.

Securing Free, Prior and Informed Consent

Any legal and policy framework regarding the investigation, treatment, and protection of
unmarked burials and mass graves of the missing and disappeared children must respect Indig-
enous Peoples’ sovereignty. Indigenous-led investigations provide this respect. In addition,
where governments make decisions that could disturb or desecrate the unmarked burials and
mass graves of Indigenous children, the principle of free, prior and informed consent becomes
applicable. In the context of search and recovery work, free, prior and informed consent is
relevant because many sites, or parts of sites, where unmarked burials and mass graves may
exist are not in the control of Indigenous Nations but, instead, are controlled by governments
or private landowners. The UN Declaration emphasizes the need for States to obtain the free,
prior and informed consent of Indigenous Peoples by consulting and cooperating through
their own representative institutions in good faith in a number of areas, including in relation
to legislative or administrative measures (Article 19) and land development (Article 32).*
The Canadian federal government has provided the following explanation about its interpre-

tation of “free, prior and informed consent™:

References to “free, prior and informed consent” (FPIC) are found
throughout the Declaration. They emphasize the importance of
recognizing and upholding the rights of Indigenous peoples and
ensuring that there is effective and meaningful participation of
Indigenous peoples in decisions that affect them, their communities

and territories.

More specifically, FPIC describes processes that are free from
manipulation or coercion, informed by adequate and timely

information, and occur sufficiently prZor to a decision so that Indigenous

rights and interests can be incorporated or addressed effectively as part
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of the decision making process—all as part of meaningfully aiming to

secure the consent of affected Indigenous peoples.

FPIC is about working together in partnership and respect. In many
ways, it reflects the ideals behind the relationship with Indigenous

peoples, by striving to achieve consensus as parties work together in

good faith on decisions that impact Indigenous rights and interests.'*

Free, prior and informed consent therefore requires federal, provincial, and territorial govern-
ments to consult and cooperate with Indigenous Peoples within Canada whenever they

contemplate a decision that might impact Indigenous Peoples’ interests and rights.

Importantly, the need to consult with and obtain the free, prior and informed consent of all
affected communities applies wherever unmarked burials and mass graves may exist. The UN

Special Rapporteur on extrajudicial, summary or arbitrary executions makes clear that:

The standard of “free, prior and informed consent” has resonance for the
active involvement of communities and their engagement in decisions
relating to mass graves. Developed as a principle for protecting the
rights of [I]ndigenous people, it requires “not merely informing
and obtaining consent” from the affected communities, but their
“effective and meaningful participation” in decision-making. There is
“no one formula that can be copied and pasted into each community”
dealing with the wrenching reality of mass graves. Instead, one must
understand each community’s individual “political, economic, social,
environmental, and ... spiritual factors”. The appropriate treatment

for one mass grave is unlikely to be appropriate for all sites, and the

treatment of even one site might change over time.'**

Indigenous-led investigations, coupled with the principle of free, prior and informed consent,
are the best way forward for Canada to uphold its obligations to respect distinct Indigenous
laws and customs and to support investigations that are tailored to the local circumstances of

each site being searched.

To date, those leading search and recovery efforts have encountered barriers in accessing and
searching sites that demonstrate how governments are failing to act in accordance with free,
prior and informed consent. Rather than seeking such consent for the development of sites,
governments in some cases are joining corporate landowners in litigation against those who
are working to access, protect, and search these sites."” In other cases, governments have

insisted that those leading search and recovery work obtain government permits to access
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sites.*® In yet other cases, governments have been slow to intervene where access to sites
is being blocked." Securing the free, prior and informed consent of affected families and
communities is a required necessity for investigations into the missing and disappeared chil-
dren and unmarked burials. Without it, there is a significant risk of doing more harm. ‘Do no
harm’ is the first overarching operating principle advanced by the Bournemonth Protocol with
respect to the protection and investigation of mass graves.'” According to this protocol, such
investigations require, “a clear respect for and, where possible, adherence to cultural sensitiv-
ities and norms, and the known religious beliefs of victims or their families should be taken
into consideration as far as possible.”"*” In the context of search and recovery work in Canada,
forensic investigations must also respect Indigenous sovereignty; comply with Indigenous
laws, protocols, processes, and ceremonies; and be done with the free, prior and informed

consent of those most affected—Survivors, Indigenous families, and communities.

Respecting the Decision of Whether to Exhume

The decision of whether to exhume the remains of loved ones can be complex and fraught.
In other contexts of mass atrocity, some families and communities have chosen not to pursue

exhumations. For example, certain Orthodox Jewish communities opposed exhumations

in Jedwabne, Poland, as they did not want to disturb the remains of those massacred in the

Memorial for the children who were never returned home from Brandon Indian Residential School,
October 22,2022 (Office of the Independent Special Interlocutor).



Independent Special Interlocutor 175 }‘

town.”* Following the end of the Second World War, many families decided to leave the
remains of deceased soldiers overseas so that their resting places continued to be with the other
soldiers that had fallen with them."" Similarly, in Spain, some families have voiced opposition
to their loved ones being exhumed, arguing that their remains should stay with those killed
alongside them." In Argentina, some relatives have asked for the remains of their loved ones
not to be exhumed to avoid creating a false sense of closure or a false impression that account-
ability has been delivered.'” Each family and community has the right to choose whether
or not to disturb their loved one’s burial. This right to choose is worthy of respect, under-
standing, and acceptance and may be informed differently from one community to the next
depending on their own customs and protocols and the outcome of the decision-making

pl‘OCﬁSSCS.

Many Indigenous Nations whose territories contain burial sites of the missing and disap-
peared children hold the Sacred and heavy responsibility of leading search and recovery
efforts. Since children buried within one site may have been taken to Indian Residential
Schools from, in some cases, over 50 Indigenous communities, different Indigenous laws will
inevitably apply to the decisions that need to be made relating to investigations and exhu-
mations. Some communities may have Indigenous laws prohibiting exhumations under all
circumstances, while others may not. There may also be differing views within the commu-
nity on exhumation and divergent opinions within families. In the context of mass graves,
one family may want to exhume their loved one’s remains, but the identities of the other chil-
dren in the mass grave may be unknown so permission from the families and communities of
those unknown children cannot be sought. Forensic pathologist, Dr. Kona Williams (Cree
and Mohawk) explained some of the difficult decisions relating to exhumations and their

impacts on communities:

That’s a whole other part of an investigation, exhuming any bodies
that may be there, the examination of these bodies, the identification of
them. And who do they belong to? Where is their home? Who are their
families? It’s going to require lots of cooperation, a lot of resources and
alot of time. If this is going to go into more of a criminal investigation,
what are the ethics involved in collecting, you know, someone’s DNA
and bringing it and putting it in a system and testing it? ... How do we
bring home these children that we do recover? What do we do with

remains that we can’t identify? Where do they go? ...

I think in the very beginning when these burial sites were first discovered

there was a push to do this quickly, and as quickly as possible. And given
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the information that I have about this process and what’s involved, I've
discovered that people sort of pull back a bit and they’re like “let’s do
this right” you know, “the children deserve this, they deserve a certain
amount of respect that they did not receive in life”. There’s a lot of pain.
It’s going to be very painful for people to do this. There’s real physical
evidence that’s going to be revealed. And how are communities and
families going to react to that? That’s going to be huge. And the rest
of Canada’s going to have to, and the world, is going to have to come

to terms with what really happened because now you have the physical

evidence to show everybody, how devastating these schools really were."**

135 and it is not

Indigenous Nations are actively working through these difficult questions,
appropriate for non-Indigenous governments, institutions, organizations, or people to be

making these decisions.

A lack of respect for family and community decisions on whether to exhume remains denies
them agency and self-determination and further entrenches discrimination, “Ignoring
objections from the communities around mass graves is incompatible with the victim- and
mourner-centric ethic embraced by most international forensic teams—regardless of the
constitutional justifications or support they would have from the state.”*** Without proper
care paid to the views and needs of affected families and communities, there is a risk that
exhumations will perpetuate an inappropriate, overly forensic emphasis on individual identi-
fication while paying insufficient attention to the views, feelings, and beliefs and Indigenous
legal obligations of the affected families and communities. This could result, for example, in
pushing forward exhumations in situations where families and communities strongly believe
that the mass graves should not be exhumed and that the children should be left undisturbed
and buried together. In such instances, Rosenblatt stresses that forensic efforts may in fact be
a colonial imposition and form of cultural imperialism rather than an act of respect for the
human rights of the living victims (that is, the affected families and communities)."”” He adds

that, in such instances:

ideas about what constitutes an “identification” would also be reshaped
around a particularly science-based and individualistic model associated
with the industrialized West, one that may be alien to more collectivist
cultures, where mourners may take more comfort in the fact that their
dead are buried among their own people rather than from matching
all the data points from one particular bone to the genetic markers in a
DNA database.'®
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To respect the human rights of the missing and disappeared children as well as their families
and communities, both the decision to exhume or not to exhume should be seen and treated
as equally valid and worthy of respect. Indigenous Nations have, and are guided by, robust
collective decision-making processes. Respecting the wishes of families and communities and

securing free, prior and informed consent is the priority.

The field of forensic science must continue to evolve to fully respect the international human
rights of victims. It raises many difficult questions, perhaps none more difficult than navi-
gating between the desire to exhume and identify the dead and respecting the, at times,
conflicting and competing views and needs of affected communities and the families of those
buried in mass and unmarked graves. This is particularly the case as this emergent field of
human rights forensic science moves from a focus of serving the legal system—that is, provid-
ing forensic evidence of criminal activity—to a focus on humanitarianism."” Around the
world, families and communities whose loved ones have gone missing or have been disap-
peared and are buried in unmarked burials and mass graves have pushed to refocus forensic
human rights towards humanitarian aims with respect to the treatment of burial sites, the
exhumation of bodies, and the identification of victims."* In addition to respecting family
and community participation, forensic human rights approaches also provide a mechanism
for investigators to analyze the systemic patterns of mistreatment and human rights abuses in

gathering the evidence of how victims were buried.'*!

Decisions to exhume are more likely if there is trust in the forensic teams and processes. They
are also likely to increase if there are examples of culturally relevant and informed exhuma-
tions performed to the satisfaction of the families and communities. Respectfully conducted
exhumations at one former Indian Residential School may inspire confidence in pursuing

exhumations at other sites.

It is vital that families and communities be presented with detailed and honest information
to make informed decisions about exhumation. Some may choose not to exhume after they
are fully informed about the process of exhumation, the challenges of identification, and the
probability of success. Any institutions or people—companies with commercial interests,
experts and academics, and non-profit organizations—who have vested interest in exhuma-
tions must be transparent about the process of exhumation and the likelihood of finding
and identifying the children. As Hagerty emphasizes, “forensic exhumation is carried out in
service of justice and in service of the families of the disappeared.”** Therefore, it is for those
families and communities—for the mourners and not for the State or for forensic teams—
to determine the best course of action in the searches and investigations of former Indian

Residential Schools and associated institutions. Imposing decisions from outside the affected
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Indigenous families and communities risks violating their rights of self-determination, rights

that must be upheld.

Getting the Right Experts and Organizations to Investigate

Who should investigate unmarked and mass graves at former Indian Residential Schools and
other associated institutions? The answer to this question requires an understanding that the
Canadian State is ultimately responsible for the human rights violations and atrocities perpe-
trated against the children who died while at these institutions. The State has an important
role and has clear obligations to support investigations and establish the truth. However,
given the generations of harm that Canada has imposed through its genocidal policies, it
cannot investigate its own wrongdoings. This is especially so as Canada continues to foster a
climate of impunity for past atrocities."*® Having Canada in charge of, or making decisions
about, the investigations into the missing and disappeared children and unmarked burials
would undermine Survivors, Indigenous families, and communities’ trust in the indepen-

dence and credibility of these investigations.

Although Indigenous communities should not have to bear the burden of leading searches
and investigations, many have taken on this Sacred responsibility in accordance with their
obligations pursuant to Indigenous laws and protocols. It is centrally important that Indige-
nous communities determine who should conduct the technical and forensic investigations
in consultation with the experts from whom they choose to seek guidance. Given the involve-
ment of the State in committing atrocities against the children, international organizations
and experts can have an important role if families and communities wish to seek their assis-
tance. International forensic organizations can also support this work, especially when the
affected communities either do not want to develop, or have not yet developed, the skills and
knowledge to conduct forensic investigations themselves. Not every country or community
has the required knowledge and expertise to conduct forensic human rights investigations.
International human rights experts and others may also have an important oversight and
monitoring role when the State itself is responsible for both the atrocities and human rights
violations that led to the deaths under investigation and for frustrating efforts to locate the

missing and disappeared persons.

Indigenous communities within Canada have many experts and organizations to which they
can turn, including expert forensic teams from Argentina,'** Guatemala,'* Spain,'** Chile,*
and Costa Rica'* as well as from Turkey and Greece.'*’ Some of these international teams have
direct experience investigating the State-sponsored deaths of Indigenous people.’* Any foren-

sic specialists and teams involved in search and recovery work must be sensitive to the particular
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context and history that has led to the unmarked burials and mass graves and understand the
political dynamics and legal context within the country. In Canada, building trust with Indig-
enous families and communities necessitates a great deal of respect and care for Indigenous
laws, protocols, processes, and beliefs relating to death and funerary practices of the affected
families and communities. Where forensic specialists are part of the State or State-based agen-
cies, like police services or coroners’ offices, and are invited to contribute to search and recovery
work, this is particularly important, especially since law enforcement and State authorities
in Canada have been responsible for, and continue to perpetrate, structural discrimination,

systemic racism, abuse of power, and outright violence against Indigenous people.

Numerous concerns were expressed to the UN Special Rapporteur on the Rights of Indig-
enous Peoples during his visit to Canada in March 2023 about how and why the federal
government unilaterally hired international experts to assist with addressing unmarked buri-
als at former Indian Residential Schools and associated sites.””! In February 2023, the federal
government signed a $2 million contract with the International Commission on Missing
Persons (ICMP),"* based in the Netherlands, which has historically received funding sources
from Canada for its work in other countries.'* While its credentials and work in identifying
missing persons around the world are widely and rightly applauded, the contract between
Canada and the ICMP, as well as the lack of transparency over its contents, raised concerns
about its independence.”* Canada’s approach to the ICMP agreement is consistent with a
pattern of making unilateral decisions on matters relating to Indigenous Peoples, making ad
hoc attempts at reparations, and forging ahead without adequate consultation with Survivors,
Indigenous families, and communities. Canada’s unilateral decision violated the principles of
free, prior and informed consent and of doing no harm. Aspects of the agreement also over-
lapped significantly with the mandates of several Indigenous-led bodies previously appointed
by the federal government to provide guidance on the search and recovery of the missing and

disappeared children and unmarked burials.

Concerns about this agreement were expressed in the Interim Report.'> Several other Indige-
nous organizations and communities also expressed concerns. In February 2023, the National
Centre for Truth and Reconciliation (NCTR) announced that it was, “deeply concerned
that the federal government has given the responsibility of carrying out an extremely sensi-
tive engagement process to an international agency with no prior knowledge of the residential
school system, and no prior experience working with First Nations, Métis and Inuit Survi-
vors.”%¢ Eugene Arcand, a member of the NCTR’s Survivors Circle, added, “How many
times do we need to repeat nothing about us, without us? We need a healing process, not
something that further traumatizes Survivors, our families and our communities. I don’t

understand why the federal government would entrust such a sensitive process to an agency
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that doesn’t have the necessary cultural competency.”” The National Advisory Committee
on Residential Schools Missing Children and Unmarked Burials also issued a statement that
it would not support or participate in the ICMP’s national engagement process on DNA
collection, stating that, “we remain deeply concerned that such an important and sensitive
process has been entrusted to a non-Indigenous organization with no prior history of work-

ing with residential school Survivors.”">*

The behaviour of the federal government and the ICMP leaves the impression that it is
Canada, rather than Survivors, Indigenous families, and communities, that is leading efforts
to recover the missing and disappeared children and locate the unmarked burials. Canada’s
unilateral process contravenes the international standards on investigating unmarked and
mass graves and missing or disappeared persons that guide forensic human rights work. The
lack of consultation and transparency in the contract between Canada and the ICMP raises

many questions, including:

Will Canada make funding to Indigenous families and communities for
DNA identification conditional on having such DNA testing done by the
ICMP?

Will Canada rely on the ICMP’s recommendations on developing a national
DNA identification strategy, even where the recommendations may not
reflect the wishes, beliefs, laws, and constitutional status of Indigenous
Peoples or may contradict the recommendations of Indigenous-led bodies

in Canada?

Who will govern the collection, retention, and use of DNA taken from
Indigenous Peoples? Where will DNA samples be stored and processed?
How will this be done in a way that respects Indigenous data sovereignty and

Indigenous laws?

How will the ICMP coordinate with other investigative experts and
laboratories on identification efforts, recognizing that best practice in human

identification employs multiple methods?

Given the ICMP’s relationship with Canada as a historic funder for their
work, how will they guarantee independence and impartiality, especially if
there is an investigation of criminal responsibility of Canada and its agents

for the deaths at Indian Residential Schools and other institutions?
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Crown Indigenous Relations and Northern Affairs Canada announced in November 2023
that, in response to the concerns raised by Indigenous leaders and communities, the federal
government, “has paused and plans to rework” the ICMP contract.”” As of July 2024, it

remains unclear what a reworked contract will entail.

A comprehensive, cohesive approach is necessary to find and identify the missing and disap-
peared children in unmarked burials and mass graves across Canada. Ultimately, Survivors,
Indigenous families, and communities have the right to decide for themselves how best to
proceed, and those decisions must be respected. An Indigenous-led investigation process
that reaffirms Indigenous sovereignty and self-determination is essential. When Indigenous
communities are in charge of the decision to investigate and control the direction of investi-
gations, many of the pitfalls associated with culturally inappropriate (even if well-meaning)
investigation techniques can be avoided. This does not mean that everyone involved in the
investigation needs to be Indigenous; many non-Indigenous experts such as archaeologists,
forensic scientists, and historians are currently working effectively with communities. Rather,
it means that Survivors, Indigenous families, and communities leading searches and investiga-
tions continue to make decisions in relation to all aspects of the search and recovery process,
including about the scope of the archival research and forensic archaeological work required;
when an investigation should proceed and when it should stop; the protocols for internal and
external communications; the financial and human resources needed to conduct the work;

and the many other decisions that must be made.

Consistent with their inherent, Treaty, constitutional, and human rights; Indigenous laws;
the UN Declaration; and forensic human rights approaches, Indigenous Peoples have the
right to lead these investigations without interference from the very State that is implicated
in the disappearances of the children. Such interference is yet another form of settler colo-
nial imposition. Indigenous-led investigations in Canada are emerging anti-colonial models
of reclaiming and revitalizing Indigenous governance and legal systems in ways that support
Indigenous rights-based processes of truth-finding, healing, reparations, and reconciliation.
This is clearly the best way forward to find the missing and disappeared children and to bring
them the dignity, honour, and respect that they deserve.

Providing Full and Sustainable Funding

The federal government, along with agents working on its behalf; is responsible for the crisis
of unmarked burials of the missing and disappeared Indigenous children. It historically prior-
itized cost savings during the entire operation of the Indian Residential School System, which

led to the neglect, mistreatment, and disrespect for the children in life and in death.'*” During
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the TRC, the federal government failed to allocate adequate resources towards efforts to
reveal the truth about the missing and disappeared children and locate the unmarked buri-
als. The TRC requested $1.5 million to establish a full record of the missing and disappeared
children, but the government under then—Prime Minister Stephen Harper refused to provide
this funding.'*" After the Tkemltps te Secwépemc’s public announcement in May 2021 of its
findings of up to 215 unmarked burials at the former site of the Kamloops Indian Residen-
tial School, the federal government, along with several provincial and territorial governments,
began providing some of the necessary funding required to support those leading search and

recovery work.

Now more than ever, it is essential for the Canadian State to provide long-term, sustainable,
flexible funding to support Indigenous-led investigations. Doing so is not an act of generosity
or benevolence; it is a legal obligation. Canada has a duty to investigate human rights viola-
tions, including the missing and disappeared children buried in unmarked and mass graves.
However, and as noted above, Canada cannot independently or impartially investigate its own
wrongdoing, especially in the context of the government’s deeply ingrained culture of impu-
nity for past and ongoing violence and human rights violations against Indigenous people.
Rather, as participants at the National Gathering on Upholding Indigenous Laws made clear,
Indigenous Nations are responsible for making decisions and controlling processes accord-
ing to their own distinctive laws and legal relationships with their territories, kin, and other
beings. Non-Indigenous governments and people are responsible for understanding, accept-
ing, and following these laws as they apply to them, and this includes Canada.'** The federal
government must also be transparent and make clear how Indigenous communities can access
funding for searches and investigations—funding that should be made available for as long
as required.'®® This process will take years: forensic investigations, especially those on such a
large scale, take time. Participants at every National Gathering cautioned that this Sacred work
cannot be sustained through funding that is constrained by time limits and government-im-
posed conditions.'** Funding must not be used to sow divisions between communities or
to create a hierarchy of victims and affected communities. It should not be offered to some

communities for their searches but not to others.

All Indigenous communities who wish to lead investigations to locate and identify the
missing and disappeared children must be supported to search the grounds of all institu-
tions where Indigenous children may be buried. The searches must include former sites of
Indian Residential Schools, federal hostels, boarding schools, mission schools, Indian hospi-
tals, sanitoria, and other institutions not recognized under the Indian Residential Schools
Settlement Agreement (IRSSA), whether funded and operated by the federal, provincial, or
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territorial governments or church entities.'®® Funding must also be provided for searches
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of all associated institutions where Indigenous children died, including hospitals, homes
for unwed mothers, psychiatric institutions, orphanages, and institutions for children with
disabilities. The right to the truth of the families and communities to know the fate of the

missing and disappeared children must be acknowledged and fulfilled.

Survivors, Indigenous families, and communities have identified many different aspects of
search and recovery work that require funding; these often go beyond what may have been
initially contemplated at the outset. Understandably, those leading these searches and investi-
gations are learning about what is needed as they move from one stage of investigation to the
next. As aresult, there is a need for funding that reflects the evolving nature of these processes.
Due to the timeline required and the complexity of completing credible and thorough inves-
tigations, funding must not be unduly constrained and, instead, must be sufficiently flexible

to support all aspects of the investigations and related reparations.

The failure to adequately fund searches and investigations, the protection and restoration
of burial grounds, or the identification of human remains is a violation of the dignity and
international human rights of the missing and disappeared children, their families, and
communities. Should the federal government fail to provide sufficient, long-term, sustain-
able, and flexible funding, it would continue to perpetuate the same settler colonial harm that
created the crisis of missing and disappeared Indigenous children in the first place. Full and
sustainable funding for Survivors, Indigenous families, and communities leading these inves-
tigations is not only a legal obligation, it is an act of decency, dignity, and truth seeking. It is

an act of accountability, justice, reparation, and reconciliation.

Minegoziibe Anishinabe’s Search and Recovery for Missing
Children and Unmarked Burials

At the National Gathering in Winnipeg, Niibin Makwa (Derek J. Nepinak),
Chief of the Minegoziibe Anishinabe (Pine Creek First Nation), described the
Indigenous-led approach his community is taking in accordance with Anishinabe
law in relation to the former site of the Pine Creek Indian Residential School,
which operated from 1890 to 1969. Chief Nepinak spoke about the care that
was brought to establishing the search and recovery processes in Minegoziibe
Anishinabe. He stressed that the whole community—including Survivors, spiritual
leaders, Fire Keepers, grandmothers and grandfathers, and elected leader-

ship—were involved in establishing the process and protocols, “Determining

the parameters of our project was not a political process, it was a community
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process.... We have only proceeded this far because we stand together and we
commit to holding each other up.” He explained the name of the Gego Mawiken
Project, which means “Don’t Cry” in Anishinaabemowin. It is meant to evoke and

record what the church attempted to take away from the children:

Students were always told they couldn’t express emotions, couldn’t
cry. So we decided to entrench this message so that future
generations wouldn't forget what we have survived.... We wanted
to refer to the project in our own language because this project is
about repatriation. It's about reclaiming our language, our culture
and our unique connection to our ancestral lands. In this way we

hope to promote the healing of self, our families and our community.

Chief Nepinak described how the community is taking care not to judge or
push people away from engaging, regardless of their spiritual beliefs. They have
included the local Catholic priest in engagement sessions, and they encour-
age everyone who attends to pray in the way they know how. He also indicated
that they have traditional Medicines and mental health supports on-site for
every meeting, engagement, and ground search update. These supports include
Traditional Helpers as well as trained mental health and crisis intervention

professionals.

While endorsing an approach that balances diverse needs, Chief Nepinak

confirmed the central importance of Anishinaabe protocols and ceremonies:

Difficult discussions need to happen within the safety of our
ceremony ... each engagement, ground search and community
update always involves these [Pipe, Water and Drum] Cere-
monies.... We committed that a four-day Sacred Fire would be lit
at the start of each phase of ground searches. This Sacred Fire is
out of respect for the lost children who did not return home to their
families.... [It] has created opportunities for community members
to come to the Fire and share their thoughts and their feelings. The
ceremonies set the stage for respectful discussion and ensure the
safety of everyone involved. Not everyone participates, but all are
respected.... As dark and difficult as these stories are, there’s also
a beauty to it. The beautiful way of the Anishnabeg is once again

revealing itself. And it's making strong people once again.




Independent Special Interlocutor 185 )‘

.

Niibin Makwa, Chief of the Minegoziibe Anishinabe, at the National Gathering in Winnipeg,
November 29, 2022 (Office of the Independent Special Interlocutor).

Monument at the site of Pine Creek Residential School (Office of the Independent Special
Interlocutor).
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CONCLUSION

A robust human rights approach to investigating the unmarked burials and mass graves asso-
ciated with the Indian Residential School System is essential. Indigenous-led investigations
are necessary to ensure that they are done in a manner that upholds, protects, and advances
the human rights of Survivors, Indigenous families, and communities. Forensic human rights
work can and should be family and community centred. It can achieve important forms of

justice for mass human rights violations. Political Sociologist Nicole Iturriaga points out:

The promise of forensics-based human rights, however, is not
solely about identifying remains. It also encompasses more nuanced
understandings of what justice means at the individual, family and
societal levels. For many victims’ families, this meant the chance to
have a funeral for a lost father, to publicly grieve, to rewrite historical
records, all of which can create lasting changes to historical memory.
These new forms of justice can be particularly poignant in cases where
victims do not have access to legal justice due to amnesty laws, the
passing of time, or uninterested governments that benefit from silence.
The forensics-based human rights movement offers the chance for other

voices outside of the state, due to the perceived legitimacy of science, to

become narrators of past violent histories.'*

Equally important, Western-based approaches to forensics-based human rights can learn
from Indigenous approaches to search and recovery work. Using an anti-colonial and
human rights-based approach has the potential to be a critical first step in dismantling Cana-
da’s long-cultivated settler amnesty and its culture of impunity, silence, and denialism. As
Survivors, Indigenous families, and communities lead these years-long processes, they also
demonstrate how Indigenous Peoples are eftectively applying Indigenous laws, protocols,
and practices to locate, identify, recover, and commemorate the missing and disappeared chil-
dren and unmarked burials. This, in turn, can inform and decolonize international human
rights law and approaches to investigating atrocities and mass human rights violations involv-
ing Indigenous Peoples. All of this is necessary to move forward with truth, accountability,

justice, reparations, and reconciliation in Canada.
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CHAPTER 4

Experimentation and Other Atrocities
Against Indigenous Children

The first year I went ... was in 1960, I was hungry all the time. That’s one of the

things I remember: the constant hunger.

— Vincent Daniels, Survivor of St. Michael’s Indian Residential
School, Saskatchewan'

Food deprivation and starvation were key strategies of settler colonialism used to attack
Indigenous Peoples. At Indian Residential Schools, the lack of nourishment combined with
other factors such as overcrowding, poor ventilation, and limited access to appropriate health
care led to a high death rate of children at these institutions. Many of the children who died
because of these conditions are the missing and disappeared children buried in unmarked

burials.

In addition to food deprivation, the children also faced a form of medical colonialism. This
occurred through the opportunistic and exploitative use of Indigenous children’s bodies for
social, medical, pharmaceutical, and nutritional experimental testing.* Hundreds of Indige-
nous children were subjected to experiments while being held at Indian Residential Schools.
Racist, eugenicist, and assimilationist motivations were used to justify the experimentation.
During the experiments, Indigenous children were dehumanized and treated as objects rather
than as human beings worthy of love, care, and dignity. The experiments were performed
without parental consent and continued even after children who were experimented on
died.? As the following analysis reveals, this constituted torture and a breach of the children’s

human rights.
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Knowledge and awareness of the experiments conducted on Indigenous children at Indian
Residential Schools has grown significantly over the past decade as a result of the Truth and
Reconciliation Commission of Canada’s (TRC) Final Report* and the work of historian Ian
Mosby, including his 2013 article “Administering Colonial Science: Nutrition Research and
Human Biomedical Experimentation in Aboriginal Communities and Residential Schools,
1942-1952.7° The subject is now regularly covered in academic research, media publications,
as well as papers on medical ethics. In recent years, some medical institutions have acknowl-
edged and apologized for their role in racist and colonial medical violence.® But there has yet
to be any accountability or full reparations for the atrocities committed by medical and nutri-

tion researchers and practitioners against Indigenous children.

A LOOK AT THE CHILDREN OF CAUGHNAWAGA

PAPER PRESENTED AT
SERVICES CONFERENCE - MAY 23, 1963
ALLAN MEMORIAL INSTITUTE

Heading from a Study by Barbara Wainrib and Joan Rothman, under the supervision of H.B.M.
Murphy. A Look at the Children of Caughnawaga [Kahnawake]. Paper presented at the Services
Conference, May 23,1963, Allan Memorial Institute (from Exhibit P-79, Mohawk Mothers Court
Documents).

A PIIOT. STUDY TO DETERMINE TH% EFFICACY OF PROPHYLACTIC "INH" IN INFANTS AND
: " ESKINO SCHOOL CHILDREN IN THE
NORTHWEST TERRTTORIES

Heading for “A Pilot Study to Determine the Efficacy of Prophylactic “INH” in Infants and Eskimo
[Inuit] School Children in the Northwest Territories,” Dr. Corrigan to the Regional Director of Medi-
cal Services, 1962, file 851-1-4, 4, vol. 2869, RG29, Library and Archives Canada (LAC).

This chapter builds on the important work of the TRC, Mosby, and other academics in
considering how institutions and professionals can and should be held accountable for the
experiments and medical atrocities they committed against Indigenous children at Indian
Residential Schools and other institutions.” The first section focuses on the use of food
deprivation and starvation as tools of settler colonialism, genocidal violence, and atrocity. It
describes some of the ways in which Canada used food deprivation and the threat of starva-
tion to coerce, and forcibly displace Indigenous Peoples from their territories. It also describes
how the federal government’s policies of assimilation and cost savings directly contributed to
the crisis of missing and disappeared children and unmarked burials. This context is critical to

understanding the cruelty of, and rationales used to justify, the experiments.
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The second section of the chapter describes some of the experiments conducted on Indige-
nous children and the environment within which they were held. It highlights the ways in
which the federal government, along with medical and nutrition researchers, exploited the
children to advance their personal interests and the government’s colonial agenda. It then
analyzes the legal implications of the experiments through the application of international

human rights law and international criminal law.

THE WEAPONIZATION OF FOOD

The use of food deprivation and starvation to control and coerce Indigenous communities
was a common strategy of settler colonialism for the British and then the Canadian govern-
ment. The TRC concluded that, by the 1880s, “the threat of starvation became an instrument

of [Canadian] government policy.”® Political scientist David B. MacDonald notes:

The government used starvation to weaken and kill Indigenous
peoples, to herd them onto reserves, and to threaten them, in some
cases, to relinquish their children to the residential schools. A lack of
nutritious food on reserves and in the schools increased risk factors for
diseases such as influenza and tuberculosis. As traditional food supplies
dwindled, and the lands were taken away by the government, starvation
became a serious problem for Indigenous [P]eoples and an opportunity

for the government to coerce them into compliance with policies that

ran counter to their interests.’

Food deprivation and starvation have been consistent features of settler colonialism in
Canada. Historian and health studies scholar James Daschuk documents how the Canadian
government used tactics of coercion through starvation and famine beginning in the 1880s
to support its development agenda of expansion across the West."” He terms this the “poli-

tics of famine”!!

and notes that, instead of distributing food to respond to the humanitarian
crisis of food shortages and scarcity that Indigenous Nations were experiencing as a result of
colonial settlement, the Canadian government chose to use food as a means to control Indig-

enous Peoples.'?

There are many examples where the federal government used food deprivation and starvation

to further its own political purposes and to control Indigenous Peoples, including:

Refusing food and rations, in the words of then Prime Minister John A.

Macdonald, “until the Indians were on the verge of starvation, to reduce the

expense”;"
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Pressuring First Nations to sign Treaties in exchange for food rations;'*

Forcibly relocating Indigenous Peoples to reserves to make way for the
Canadian Pacific Railway" and to facilitate White settlement to farm the

lands;'®

Forcing Cree leaders on the plains into submission to accept less desirable

lands than they had chosen;"”

Depleting the animal kin of Indigenous Peoples, such as the buffalo on the
plains, to the brink of extinction in order to, “destroy the foundation of

plains Indigenous collectivity and their very lives”;"

Withholding rations to First Nations people on reserves to quell protest;"”

and

Physically or sexually abusing and exploiting Indigenous women on reserves

in exchange for rations.*

The politics of starvation was used by the government in an attempt to break the will of
Indigenous Peoples, attack their capacity to resist, dismantle their community bonds and
family structures, and forcibly displace them from their lands and territories.”" It also signifi-
cantly depleted the population of Indigenous people, which created crises within Indigenous
communities and reduced the ability of Indigenous Peoples to resist colonial expansion.*
As scholars Kristin Burnett, Travis Hay, and Lori Chambers assert, in the context of settler
colonialism, “food operates as an extremely useful technology of power, serving literally ...
to pacify and control” Indigenous people and further the civilization process.”* Starvation
and food deprivation advanced settler colonialism and genocide in creating the conditions to
eliminate Indigenous Peoples, not solely through the “spectacular” violence of mass killings

but through the slow violence of attrition.*

In Canada, food deprivation and starvation were tools of atrocity and genocide—methods by
which governments sought to coerce, dominate, and exterminate Indigenous Peoples. These
methods have shifted in form over time.” In the context of the Indian Residential School
System, authorities withheld food rations from families, and the threat of starvation coerced
parents to give their children to those who ran the institutions.* In addition, the government
provided insufficient nutrition to the children held at the institutions and turned them into

subjects of non-consensual medical experiments.
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THE DEPRIVATION OF FOOD IS AN ACT OF GENOCIDE

The intentional deprivation of food to cause death and destruction of a group can be an
act of genocide. The Convention on the Prevention and Punishment of the Crime of Genocide
(Convention on Genocide) states that intentionally and “deliberately inflicting on the group
conditions of life calculated to bring about its physical destruction in whole or in part” consti-
tutes genocide.” The International Criminal Tribunal for Rwanda found that this element of

genocide can include the denial of adequate food and sustenance:

The expression deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part,
should be construed as the methods of destruction by which the
perpetrator does not immediately kill the members of the group, but
which, ultimately, seek their physical destruction.... [TThe Chamber
is of the opinion that the means of deliberate inflicting on the group
conditions of life calculated to bring about its physical destruction,
in whole or part, include, 7nter alia, subjecting a group of people to a
subsistence diet, systematic expulsion from homes and the reduction of

essential medical services below minimum requirement.”

This finding—that denying basic needs, including food—can be considered genocide was
confirmed by the International Criminal Tribunal for the former Yugoslavia. It articulated
a list of acts that could be used to create conditions intended to destroy a group, in whole or

in part:

Examples of such acts include, but are not limited to, subjecting the
group to a subsistence diet; failing to provide adequate medical care;
systematically expelling members of the group from their homes; and
generally creating circumstances that would lead to a slow death such as
thelack of proper food, water, shelter, clothing, sanitation, or subjecting

members of the group to excessive work or physical exertion.”

Genocide by attrition, the processes by which certain groups are denied basic needs as a
means to slowly assure their destruction, has received greater attention in recent years.”® The
National Inquiry into Missing and Murdered Indigenous Women and Girls’ Supplementary
Report on Genocide (MMIWG Supplementary Report) provides an apt description of “colo-

nial genocide,” which is unique due to:

Its nature: in Canada, genocide against Indigenous Peoples has been perpe-

trated both using lethal and non-lethal measures, the latter often involving
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violent and coercive measures aimed at absorption and assimilation. It has
also involved laws, policies, and actions aimed at destroying the cultural

connections of Indigenous people;™

Its time frame and geographic scope: in Canada, genocide has been
perpetrated against Indigenous Peoples over centuries across Indigenous
Nations whose territories cover all of what is now Canada. It has no clear

start or end date and is therefore properly characterized as ongoing;* and

Its basis and rationale: State policies and laws based on racist and colonial
ideas have been aimed at the violent physical, cultural, structural, and legal

destruction and erasure of Indigenous Peoples.”

The many tactics of the Canadian government to carry out genocide by attrition have been
well documented by scholars.** This is also described as the “slow violence” of genocide,

which has been, and continues to be, perpetrated by Canada against Indigenous Peoples.”

As noted above, food deprivation and starvation were some of Canada’s tools of coercion
and violence. The withholding of food to compel families and communities to give up their
children satisfies the legal definition of “forcibly” in the Convention on Genocide’s articula-
tion of, “forcibly transferring children of the group to another group.”® The term “force”
is understood in international law as not only physical force, but it also, “may include threat
of force or coercion, such as that caused by fear of violence, duress, detention, psychological
oppression or abuse of power against such person or persons or another person, or by taking
advantage of a coercive environment.” The horrific conditions in the institutions, the policy
of refusing to provide the children with sufficient food, and the experiments conducted on
them were all part of the genocidal actions of the Canadian government against Indigenous
Peoples. Unfortunately, it may no longer be possible to use international criminal law to
investigate and prosecute individuals who used food deprivation as a tool of genocide since
there are no international courts with jurisdiction to do so and because most of the individual
perpetrators have died. It is therefore more appropriate to focus this analysis on State respon-

sibility for the genocidal use of starvation and food deprivation in Canada.

Under international law, States, and not only individuals, can be held responsible for geno-
cide.”® As confirmed by the International Court of Justice in 2007, States are under the
obligation not to commit genocide.” Canada’s responsibility for the ongoing genocide of

Indigenous Peoples was emphasized by the MMITWG Supplementary Report:

Individual criminal accountability for international crimes is not a

substitute for state responsibility. On the contrary, the two forms of
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responsibility are of a different nature and complement each other,
particularly in situations of organized, systemic and coordinated
violence, which is often inherent to genocide. The National Inquiry,
without excluding the possibility that individuals could be held liable
for genocide in Canada, and duly noting the acts and omissions of
provinces within Canada, draws a conclusion on the responsibility of

Canada as a state for genocide under international law....

Legally speaking, this genocide consists of a composite wrongful act
that triggers the responsibility of the Canadian state under international
law. Canada has breached its international obligations through a series
of actions and omissions taken as a whole, and this breach will persist
as long as genocidal acts continue to occur and destructive policies are
maintained. Under international law, Canada has a duty to redress
the harm it caused and to provide restitution, compensation and
satisfaction to Indigenous peoples. But first and foremost, Canada’s
violation of one of the most fundamental rules of international law
necessitates an obligation of cessation: Canada must put an end to its

perennial pattern of violence against and oppression of Indigenous

peoples.®

Therefore, even if individual perpetrators of Canada’s attempted extermination of Indige-
nous Peoples cannot be prosecuted, Canada remains responsible, as a State, for the genocide,

under the 1948 Convention on Genocide and under customary international law.

Starvation and Food Deprivation Are Acts of Genocide

History is rife with examples of genocidal governments purposefully depriving
people of the conditions necessary for life in attempts to subjugate and eradi-
cate them. A well-known strategy within such contexts is the deprivation of food
from those who are the targets of State-sponsored genocide. Some examples

include:

® 1932-1933 Holodomor, which can be translated as “death by hunger,”

when the Soviet Union intentionally starved between 3 million and 6

million Ukrainians to death.*
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® Second World War, when the Nazis used food deprivation and starvation

as a central strategy in the Holocaust, including by:

® Creating a hierarchy of ethnic groups and nationalities as
reflected in their allocation of food rations to populations
under their control: Germans received 100 percent of their
daily needs; Polish people 70 percent; Greeks 30 percent; and
Jewish people, the primary targets of the Nazis’ genocidal zeal,

received an unconscionable 20 percent.*

® Denying adequate food to those living in ghettos prior to the
horrific mass murders that took place at extermination camps

like Auschwitz and Dachau.®

® Developing a “Hunger Plan” that led to the starvation of an
estimated 7 million people, including Soviet civilians and Jewish

people.*

® More recently, the denial of adequate food was used as part of Sudan’s

genocide of the people of Darfur, Sudan.*

Starvation meets the definition of genocide under Article 11(c) of, “deliberately
inflicting on the group conditions of life calculated to bring about its physical
destruction™® and has been characterized by Luis Moreno-Ocampo, the former

prosecutor of the International Criminal Court, as, “the invisible Genocide

weapon."

The Deprivation of Food Is an Attack on Indigenous Identity

Food is central to the identity of all cultural groups around the world; it defines and distin-
guishes cultural groups from one another. Foods are often gathered from and reflect the
territories and geographic locations of different cultural communities. Plant foods and
animals available within certain regions are key staples of traditional diets. As Indigenous theo-
rists make clear, food is highly valued as a means of sustenance, and the plants and animals are
medicines, guides, teachers, and relatives.* Cree scholar Tasha Hubbard explains that under-
standings of kinship within Indigenous communities include “non-blood-relations and
non-human beings.”® Similarly, the Royal Commission on Aboriginal Peoples concluded
that many Indigenous Peoples “accord respect to all members of the circle of life—to animals,
plants, waters and unseen forces, as well as human beings.”*® Chickasaw poet Linda Hogan

explains, “The human animal is a relatively new creation here; animal and plant presences
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were here before us; and we are truly the younger sisters and brothers of the other animal
species.”! Indigenous Peoples therefore consider animals, plants, and trees, along with other
non-human beings and entities, as wise teachers from whom lessons can be drawn about how

to live in good relations with all other beings.*

Food is also medicine and can be a way to promote healing within Indigenous communities.
The Métis Nation of British Columbia has emphasized that, “food, for Métis, is medicine ...
[and] is valued in Métis culture as it brings people together, connecting family and communi-
ty.”* Sherry Mitchell, Métis intergenerational Survivor, noted that, “food is key to keeping a
healthy mind, body, spirit, and soul.”* Similarly, Athabaskan scholar Mary Kate Dennis and
Swampy Cree scholar Tabitha Robin assert that there is a strong connection between food
and well-being, “To eat well, to be well, we must eat food that is full of connections and inter-
connections.... Food contains spirit and gives spirit. The spirit in food is what helps to keep

us well.”>

The process and knowledge of gathering food is also central to Indigenous identity. The shar-
ing of knowledge from one generation to the next about hunting, fishing, and gathering to
sustain past, present, and future families and communities is vital to upholding Indigenous
Nations and laws. Similarly, passing along the skills to clean and prepare animals and plants
for food are important teachings that are infused with Indigenous languages and laws. Métis
Survivor Barbara Rhoades said that, “learning the skills of her ancestors like berry picking,
foraging, crafting, beading, how to hunt and fish, etc., would help the [Métis] Nation become
whole and fill ‘the spaces in our heart that are gone.”** Barbara emphasized the importance of

learning these skills to support healing and to uphold Métis identity.

Food is also central in many Indigenous ceremonies. Swampy Cree scholar Tamara Robin
and academic colleagues Kristin Burnett, Barbara Parker, and Kelly Skinner describe the

importance of food for Indigenous people:

Traditional foods are critical to Indigenous cultures. Through the
practice of hunting, gathering, fishing, and foraging, Indigenous
peoples have the opportunity to not only practice their culture, but
also invoke spirit. Indigenous relationships to the land see plants and
animals as gifts, part of an interconnected system of all living things.
Through ancestral responsibilities to the land, Indigenous peoples
are upholding long-standing agreements with all of creation to live in
harmony. Animals are not only food, but living forms of spirit in an

Indigenous food system. Indigenous peoples maintain their responsi-
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bilities to animals through harvesting following Natural Law.... Many
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of the rituals surrounding traditional food harvests are ceremonial.
These include offerings to the land and feasting. For some Indigenous
cultures, there are ceremonies dating back hundreds of years that cele-
brate seasons and giving thanks to the plants and animals of each season.
Many of these ceremonies continue today and they are integral to Indig-
enous food sovereignty. It is for these reasons and more that settler
colonial states have used and continue to use traditional foods and food

systems as means to control Indigenous populations and gain access to

their territories and resources.”

Food deprivation and starvation by the settler colonial State has caused, and continues to
cause, direct harm to Indigenous Peoples by attacking Indigenous identity and attempting to
sever their ties with their territories and their kinship relations, both human and non-human.

The deprivation of food is therefore an attack on Indigenous identity.

Indigenous Peoples’ Right to Food under International Law

The right to food under international law has been recognized by the United
Nations (UN).%8 Article 11 of the International Covenant on Economic, Social and
Cultural Rights recognizes the right of all people to adequate food and the right to
be free from hunger, among other rights.*” Canada ratified this Covenant in 1976
during the operation of the Indian Residential Schools. This is binding international
law and requires States to, “take appropriate steps to ensure the realization of this

right.”® The Food and Agriculture Organization of the UN indicates that:

The right to food entitles every person to an economic, political, and
social environment that will allow them to achieve food security in
dignity through their own means. Individuals or groups who do not
have the capacity to meet their food needs for reasons beyond
their control, such as illness, discrimination, age, unemployment,
economic downturn, or natural disaster, are entitled to be provided

with food directly.’

The right to adequate food is an individual right, meaning that it is a right that
individual people hold. It also constitutes a collective right of Indigenous Peoples
under the UN Declaration on the Rights of Indigenous Peoples.®? As the UN makes

clear, food is one of the many rights, “which are indispensable for [Indigenous

Peoples’] existence, well-being and integral development as peoples.”® The right
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to food implicates other internationally protected rights including rights to lands,
territories, and resources as well as the right to culture and self-determination.®*
This means that the, “right to food may be violated in case of denial of access to
land, fishing or hunting grounds, deprivation of access to adequate and culturally
acceptable food and contamination of food sources.”® This international obli-
gation, however, is not currently enforceable against Canada since it has not yet

incorporated the right to food into domestic law.

\_

Food Deprivation at Indian Residential Schools

Food was good when I was a kid on the trapline. That’s why it was such a
negative experience to be in the Residential School where they didn’t feed you
enough to sustain you.... So, a lot of the kids were walking around that place
hungry all of the time.... And every so often somebody would get sent junk
food. And they were popular. I remember a bunch of boys sitting around with
one bag of potato chips and everybody getting a chip out of there.... It’s kind of
sad when I think about it. These kids starved there. There was kids who would
cry at night because they didn’t have anything in their stomach. And there were

those of us who would guzzle a bunch of water just to fill our tummies.

— Frank Clinton, Survivor of Timber Bay Children’s School,
northern Saskatchewan®

Thousands of children suffered and died at Indian Residential Schools due to the conditions
they were placed in.*” Children died of malnutrition, neglect, mistreatment, and diseases that
they were exposed to at alarming and disproportionate rates.®® They were housed in over-
crowded, poorly constructed, insufficiently maintained, and unsanitary buildings.®” They
were fed a substandard diet.”’ Priests and nuns entrusted with their care harshly disciplined
and abused the children with no consequences.”” The TRC characterized the treatment
of Indigenous children at Indian Residential Schools as, “at best, institutionalized child
neglect.””* As Mosby points out, “the reality is that the conditions in the Schools themselves

were the leading contributor to the often-shocking death rates among the students.””

Prior to being taken to Indian Residential Schools, many children were well fed in their
communities.” For these children, the conditions they were forced to live in at the institutions
were in stark contrast to their home life. In other instances, parents were coerced into sending
their children to Indian Residential Schools under the false promise that the children would

be well fed once there.”” While some institutions may have been better than others at providing
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sufficient food, the TRC concluded that, for the vast majority of the years that Indian Resi-
dential Schools operated, children were not fed adequately.”® Hunger was a “common
companion” for the children at the institutions during their crucial growing years.”” The most
common complaint of the children related to the quality and quantity of food.” According to
Survivor testimony and archival evidence, “children who attended Canada’s Indian Residen-
tial Schools experienced chronic undernutrition characterised by insufficient caloric intake,
minimal protein and fat, and limited access to fresh produce, often over a period of five to ten
years.””” Because the food was inadequate, children obtained food in secret,* stole from the

institution’s food stores or gardens,* or even bought food from the cooks.*

In some instances, the food provided to children was lethal. For example, evidence indicates that
children at the Blue Quills Indian Residential School in Alberta were given tainted, unpasteur-
ized milk to drink.** This made them vulnerable to contracting tuberculosis and led directly
to some deaths of children, sometimes within just weeks of their arrival at the institution.*
Children could be exposed to tuberculosis both from eating the meat and drinking milk from
cows that had bovine tuberculosis.® The TR C found that, “in the mid-1920s, it was estimated
that as many as half the cattle in Canada were infected with tuberculosis.”* There is evidence
that at least one Indian Residential School was knowingly providing children with milk from
tubercular cattle and that the federal government was aware of this fact.¥” The crisis of tuber-
culosis at Indian Residential Schools was neither natural nor random. The TRC concluded,
“The tuberculosis health crisis in the schools was part of a broader Aboriginal health crisis
that was set in motion by colonial policies that separated Aboriginal people from their land,
thereby disrupting their economies and their food supplies.”® This crisis was well known to

both those in government and those working at and administering the institutions.

“To Kill the Indian in the Child”

The Indian Residential School System was established to hasten the Canadian
government’s assimilation of Indigenous Peoples by separating children from their
families, communities, and cultures. These institutions were built upon the false
and racist ideas that White Europeans were more enlightened and civilized than
Indigenous Peoples and that Indigenous people could be saved through Christian-
ization and civilization. The purpose was described as “kill the Indian in the child”

or, alternatively, as “killing the Indian and saving the child.” The TRC explained:

The model for these residential schools for Aboriginal children, both

in Canada and the United States, did not come from the private

boarding schools to which members of the economic elites in Britain
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and Canada sent their children. Instead, the model came from the
reformatories and industrial schools that were being constructed in

Europe and North America.®

This meant that a punitive environment of harsh discipline, mistreatment, and

neglect of the children was built into the system at the outset.

The federal government proposed that the institutions would require initial start-up
costs but that, afterwards, they would be self-sufficient. The TRC found that, “the
government believed that between the forced labour of students and the poorly
paid labour of missionaries, it could operate a residential school system on a nearly
cost-free basis.””® As a result, the funding provided by the government was never
sufficient to operate the institutions or to provide adequate safety, care, and nutri-
tion for the children. The TRC found that during the entire operation of the system,
“the government never adequately responded to the belated discovery that the
type of residential school system that officials had envisioned would cost far more
than politicians were prepared to fund” and that the funding was, “always lower

than funding for comparable institutions in Canada and the United States that

served the general population.””?

\_

Violent Cost-Saving Policies: Malnutrition by Design

The malnutrition at Indian Residential Schools was not a mere side effect of an otherwise
well-intentioned program. This was yet another manifestation of Canada’s imposition of
various food deprivation and starvation policies targeting Indigenous people. The malnour-
ishment of children in the institutions was the result of specific and intentional cost-saving

policies. The TRC concluded:

The federal government knowingly chose not to provide schools with
enough money to ensure that kitchens and dining rooms were properly
equipped, that cooks were properly trained, and, most significantly,
that food was purchased in sufficient quantity and quality for growing

children. It was a decision that left thousands of Aboriginal children

vulnerable to disease.”

A lack of sufficient nutrition left children exposed to severe illnesses and diseases that, if not
immediately fatal, led to significant suffering, developmental challenges, and various long-
term ailments.” Data indicates that Indigenous children were far more likely to die from

tuberculosis™ and influenza compared with non-Indigenous children.
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This lack of sufficient food, in combination with other factors, increased the likelihood of
children contracting deadly diseases. These other factors included overcrowding,” a lack of
appropriate ventilation,” and a lack of access to sufficient health care.”” According to Freder-
ick O. Loft, Survivor of the Mohawk Institute, the children were, “housed in a congested state
that [was] often unsanitary and comfortless.”’® He described the institutions as, “veritable
death-traps.”**" Each of these factors was the direct consequence of the federal government’s
choice to underfund these institutions. Because the institutions were underfunded, those
operating them accepted more children than was safe as they were funded on a per child
basis."”> More children meant more money. In 1908, Toronto lawyer Samuel Blake noted
that, “the competition of getting in pupils to earn the government grant seems to blind the
heads of these institutions and to render them quite callous to the shocking results which
flow from this highly improper means of adding to the funds of their institutions.” This

resulted in overcrowding.

Thelack of ventilation and poor infrastructure of the buildings also created unsafe conditions
for children. Added to this was the lack of health care and appropriate medical treatment for
children suffering from malnutrition, illnesses, and diseases.'** This included the inability to

isolate sick children, which led to the rampant spread of diseases.'”

Priests, nuns, administrators, and staft at the institutions also made choices that prioritized
their own interests over the health and well-being of the children. Many Survivors recall that
the food served to the staff was far superior to the food provided to the growing children.
Survivor Inez Dieter noted that, “the staff used to eat like kings ... and queens.” Similarly,
Survivor Gladys Prince recalled how, at the Indian Residential School in Sandy Bay, the,
“priests ate the apples, we ate the peelings.”?” Cookie Esperance, Survivor of St. Michael’s
Indian Residential School in Saskatchewan, said that, “their [the priests’ and nuns’] table
was just overflowing with all the food we never had.”'% Several Survivors have shared that if
they were assigned to work in the staff kitchen, they would have access to much better food;
Survivor Frances Tait said that she thought she had, “died and gone to heaven ‘cause even
eating their leftovers were better than what we got. And anybody who got a job in there, their

responsibility was to try and steal food and get it out to the other people.”'””

Those operating the institutions routinely sold food to raise money rather than allocating it
to feed the children. Many institutions had vegetable gardens, fruit trees, and farms as part of
their operations. Children were required to gather vegetables and fruit and milk the cows as
part of their daily duties.""® Many Survivors recall the cruelty of being punished for picking
apples or trying to eat them after they had fallen to the ground. Roberta Hill, Survivor of the
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Mohawk Institute recalled, “we weren’t free to walk in that orchard. We weren’t free to pick
up any of those apples on the ground.... It just goes to show you how cruel this place was to
not allow a child to at least go out in the orchard. Why couldn’t we pick an apple without
being punished?”!! Survivors also recall being punished severely for stealing food, including

112

being whipped, confined, and forced to kneel for hours.

Food and the Punishment of Children

The TRC found that the quality of food at Indian Residential Schools was poor and that
it was not uncommon for children to be served rotten, unsafe, and contaminated foods.!'?
Children were punished when they refused to eat the rotten food given to them. Many Survi-
vors spoke to the TRC about this cruel practice, including Survivor Victoria McIntosh, who

recalled:

There was an incident where I wouldn’t eat porridge, and, the first time,
and I looked down, and there was a bowl in front of me, and I noticed
there was worms in it, and I wouldn’t eat it, and the nun come behind
me, and she told me, “Eat it,” and I wouldn’t eat it, just nope, and she
... slammed my face ... in the bowl, and picked me up by my arm, and ...

she threw me up against the wall, and she started strapping me."**

In a coroner’s investigation into the death of Duncan Sticks at St. Joseph’s Mission in
Williams Lake, the TRC indicated that several of the children interviewed spoke of being
punished severely for refusing to eat food. Mary Sticks, Duncan’s 11-year-old sister, said,
“The [S]isters ... gave me bad food—the beef was rotten. I couldent [szc] eat it—they kept
it over and gave it to me the next meal—they tied my hands and blindfolded me and gave
me nothing to eat for a day. My hands were tied with a piece of rag behind my back.”'"
Another child, Christine Haines, told the coroner that she was strapped and placed in soli-

tary confinement for refusing to eat the food:

+ Iran away twice from the school because the [S]isters dident [szc] treat
me good—they gave me rotten food to eat and punished me for not
eating it—the meat and soup were rotten and tasted so bad they made
the girls sick sometimes—I have been sick from eating it—they shut me
up in a room by myself for 3 days and gave me bread and water—the
room was cold and dark—they beat me with a strap, sometimes on the
face, and sometime took my clothes oft and beat me. That’s the reason

I ran away.''¢
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Many Survivors recounted how they were forced to eat rotten food and then their own vomit
if they were not able to keep the food down. Survivor Stella Bone stated, “We were made to
eat our food regardless what type or shape or in what condition it was. And if we didn’t eat ...
or if it made us sick, you’re guaranteed to eat your sick and your food at the same time. Even
if you’re gagging ... you had to eat it.”""” Bernard Catcheway, Survivor of Pine Creek Indian
Residential School in Manitoba, indicated that, in the 1960s, “we had to eat all our food even
though we didn’t like it. There was a lot of times there I seen other students that threw up and

they were forced to eat their ... own vomit.”"*

Food deprivation was also used to punish the children. Dorothy Nolie, Survivor of the St.
Michael’s Indian Residential School in Alert Bay recalls being punished for speaking in her
own language at the dinner table, “They put me in the middle of the floor, in front of every-
body, and that was my punishment for speaking our language. I was hungry. I never ate
nothing. [I] looked around, looked around, everybody eating. that’s how mean they were to
me, to all of us kids in there.”*"” Children at the Cecilia Jeftrey Indian Residential School in
Kenora, Ontario, were locked in a room with just a mattress on the floor, and they were put
on a bread-and-milk diet as punishment for running away.” Ruth Miller was punished for
running away from the Mohawk Institute by being imprisoned in a three foot by six foot cell

on the third floor of the institution for three days and kept on a water diet."*!

The Federal Government Knew Children Were Dying

The result of the lack of sufficient nutrition on the children’s health was predictable and well
known: suffering, illness, and death by way of compromised immune systems and exposure to
disease.'” This was not inevitable. Nor was Canada ignorant of this reality. The TRC docu-
ments that, in 1904, there was a proposal within the federal Department of Indian Affairs
to close a large number of Indian Residential Schools and replace them with Indian Day
Schools, particularly in areas where children could live with their families and attend school
during the day.'” There were many reasons to pursue this policy, including the delivery of Dr.
Peter Bryce’s report in 1907 (discussed in further detail below) during the period when this
re-evaluation of the Indian Residential School System occurred. However, the federal govern-

ment continued to maintain and operate the system as it always had.

In 1913, Deputy Superintendent of the Department of Indian Affairs Duncan Campbell
Scott admitted, “Fifty per cent of the children who passed through these schools did not live
to benefit from the education which they had received therein.”*** Although Canada knew
that its policies were fatal, it did nothing to change them. As Mosby concluded, “these chron-

ically and intentionally underfunded institutions actually caused the high death rates among
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students. What is also indisputable, based on the government’s own records, is that genera-
tions of federal government officials and politicians knew that the subpar conditions in the
schools were killing children and chose to do nothing.”*** Canada’s decision to intention-
ally deprive children of sufficient sustenance, house them in overcrowded, poorly ventilated
buildings and deny them access to health care was by choice. The decision to wilfully neglect
the Indigenous children in their care was purposeful. It was not an accident nor was it an
unintended consequence of an otherwise benevolent State or system. It was planned, and the

deadly results were foreseeable and devastating.

Similarly, the churches that ran the institutions were well aware that the high rates of disease
and death were due to the conditions that the children were exposed to when they arrived.
The priests, nuns, and administrators running the institutions made intentional choices that
put the lives of the children at risk. Despite the fact that the conditions causing the high death
rates of children were known to both the federal government and the church administrators,
they kept operating the system. This constitutes an atrocity. This atrocity was committed

against generations of Indigenous children as well as their families and communities.

Whistle-Blowers Were Ignored and Discredited

Throughout the history of the Indian Residential School System, those who reported the
poor and deadly conditions at the institutions were ignored by authorities. These whis-
tle-blowers included doctors and other health professionals. The TRC found that doctors
and school inspectors repeatedly determined that the food provided in the institutions was
insufficient.” An Indian Agent who inspected the Kamloops Indian Residential School in
1918 reported a, “suspicion that the vitality of the children is not sufficiently sustained from
alack of nutritious food, or enough of the same for vigorous growing children.”**” And when
the economy was stressed, as it was during the 1930s depression, it was Indigenous children
within these institutions, “who paid the price.”"*® The poor conditions at Indian Residen-
tial Schools were never appropriately or adequately resolved. As Daschuk concludes, the,
“establishment of the residential school system, now widely recognized as a national disgrace,
ensconced TB [tuberculosis] infection, malnutrition, and abuse in an institutional setting

that endured for most of the twentieth century.”*

For whistle-blowers who dared to speak up about the suftering that the children were being
subjected to, authorities responded with threats and punishments. Perhaps the most widely
known example is the government’s response to Dr. Peter Bryce, who warned that the condi-
tions in the Indian Residential Schools were killing the children and that, without immediate

changes to prevent further deaths, the government was, “within unpleasant nearness to the
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charge of manslaughter.”*** Rather than improving the conditions at the institutions, author-
ities—including those responsible for public health—ostracized Dr. Bryce, impacting his
medical career. In contrast, those conducting medical experiments benefited from the atroci-

ties they were inflicting on the children."

EXPERIMENTATION ON CHILDREN

Hundreds of Indigenous children were subjected to experimentation at Indian Residential

Schools.’** Experiments included nutritional experiments,'* testing of vaccines,'**

pharma-
ceutical testing,'*> as well as other experiments related to testing extra-sensory perception,'*
bedwetting, fingerprints, hemoglobin blood counts,*” and IQ testing."** Some Survivors have
indicated that they were forced to ingest many different pills at Indian Residential Schools,
sometimes for years, and they did not know what the pills were for, nor the long-term impacts
of having taken them. Many Survivors also developed a distrust of doctors and medical inter-

ventions that continues to this day."”’

STUDY OF THE MENTAL ABILITY OF THE

INDIAN CHILOREN IN MOHAWK INSTITUTE

1934 - 1935

Heading for “A Study of the Mental Ability of the Indian Children in the Mohawk Institute 1934 -
1935," box 376, f1, Ethnology Documents Collection, Kenneth E. Kidd Fonds (ll1-1-185M), Canadian
Museum of History Archives.

In the medical experiments that the TRC documented in its Final Report, it found no
evidence of parental consent.”* This was the case even though all but one experiment fell
within the time frame when the Department of Indian Affairs and the churches were well
aware that the institution’s principals were not the legal guardians of the children and
therefore could not provide consent to experimentation.'*! In one case, a principal granted
permission to a researcher to conduct an experiment on children that involved drawing
and testing the children’s blood, without parental consent, even though he knew that such

consent was required.'*

The TRC concluded that in some cases the experiments conducted were poorly designed;'*

4

not implemented properly or consistently by the institutional staff or nurses;'** were

unnecessary; and, in at least one case, could be characterized as withholding care from the
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children."* The TRC also noted that there were further areas of investigation needed in the
context of experimentation on Indigenous children. According to then TRC Chair Murray

Sinclair:

We do know that there were research initiatives that were conducted
with regard to medicines that were used ultimately to treat the Canadian
population. Some of those medicines were tested in Aboriginal
communities and residential schools before they were utilized
publicly. Some of those medicines which we know were able to work
in the general population, we also have discovered were withheld from

children in residential schools, and we’re trying to find the documents
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which explain that too."*

There are many unanswered questions about the experiments. What is clear is that they
constituted yet another set of harms perpetrated on the children in addition to the abject
living conditions, corporal punishment, extreme disciplinary tactics, and sexual, physical,

mental, and spiritual abuse that the children endured.

The experiments on children were part of a larger pattern of conducting experiments on
Indigenous people and were part of medical colonialism in Canada. Mosby documents that,
between the 1940s and 1950s, government-sponsored nutrition experiments were being
conducted on an “unprecedented” scale within First Nations communities and on Indige-
nous children at Indian Residential Schools."” The experimentation on Indigenous people
reflects the racist hierarchy that falsely positioned White Europeans at the top of the scale
of human evolution and positioned Indigenous people at lower stages of human develop-
ment. The racism underlying these experiments illustrates the ways in which Indigenous
children’s bodies were seen as ungrievable, expendable, and disposable. Historian Mary-Ellen
Kelm defines medical colonialism as the ways in which, “colonial governments appropriated
medical power by encouraging the production of knowledge about Indigenous bodies that
justified racial hierarchies.”*** Although most people consider the medical profession helpful
to increasing health and well-being, Canada’s history demonstrates that it has contributed to
colonial violence, “The medical establishment has been an integral part of the colonial proj-
ect since its inception.... [It] has not simply followed the lead of colonial governments but has

proactively carried out their agenda.”*

The experiments conducted on Indigenous children were done in the context of medi-
cal colonialism. These medical atrocities, from the State’s perspective, were justified as an
acceptable cost of “progress”: the bodies of the children were objectified, and any harm

was rationalized on the basis of scientific advancement and progress. The experiments
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conducted on Indigenous children were done primarily for the social, economic, and
health benefits of non-Indigenous people and institutions, including the experimenters

themselves.

The “Eskimo Experiment”: Social Experimentation on Inuit
Children

You used us unwittingly, you didn’t ask our parents, you just took us and
in official documents you employed us as experiments to determine how

policy would be written about educating Inuit kids in Canada.

— Peter Ittinuar™°®

In the summer of 1962, Peter Ittinuar and Eric Tagoona, who were both 12 years old,
were taken from their families and communities to Ottawa. Zebedee Nungak, who
was also 12 years old, was also later brought to Ottawa in August.™ The three boys
spent six years away from their homes with little contact with their families and
communities.”™ They were the first children used in a social experiment to deter-
mine if Inuit children were intelligent enough to be educated in southern Canada,
to measure their cultural adaptability, and to create future Inuit leaders.®® The

Canadian government called it the “Eskimo Experiment.”

Prior to being removed from their families, Zebedee, Peter, and Eric were bright
lights in their communities of Puvirnitug, Chesterfield Inlet and Baker Lake. They
loved to hunt, read, and spend time out on the land.”® Peter recalled that his, “life
was pretty full as an Inuk boy.”®® Their sense of self was deeply connected with their
Inuit culture. The experiment was based on the false, racist beliefs of White settler
supremacy and the cultural inferiority of Inuit. Zebedee reflected that, “there was
a sense that the life we have been living up to then was somehow deficient. That
Inuit living was somehow not a complete life that had to somehow be adjusted.”®
As Peter described, the experiment was, “to help [the government of Canada]
determine new policies up north, whether to bring kids down south and to deter-

mine whether we were little savages or as good ... as white kids.”®” He further noted:

In 1960 there were still many, many people still ... living out on the

land at that time.... They were then starting to be herded into

communities and ... small one room schools were being built. The
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question for the government was how are we going to educate all
the Inuit up north en-masse? You know they're isolated, they're
way up there do we bring them down south? Do we build schools up

there?®8

The federal government knew the experiment would be harmful to the children
and their families. In a departmental report, the government wrote, “It can be
argued that such a directed educational program will disrupt northern native
family ties, and will rapidly destroy native culture.... We must follow through with
the natural consequences of that program.”® Inuit communities did not want their
children taken away to attend school; the Superintendent of Eastern Artic Patrol
noted that, “those northerners the government had spoken to had all agreed it
would be a grave mistake to transport native children of any distance from their
home for education.”® The government of Canada proceeded with the experi-

ment anyways.

AN ESKIMO EXPERIMENT

Seven young Eskimos from the Arctic are gow
living in Guelph. They're part of a bold new
settlement experiment. Contributor CLAIRE WAR-
WICK reports .on their progress on page 29.

“An Eskimo Experiment,” Hamilton Spectator, January 4, 1969.
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Zebedee and Eric's parents were told that the boys would be sent to Ottawa for
school but did not provide informed consent as they were not told that they were
being sent as part of an experiment.” Peter’s parents were not even told that he
would be going, “My mother was away at a (tuberculosis) sanatorium.... My dad
found out from a priest who had found out from a teacher who had found out from
a government official and there were no consent forms signed ... it was planned
ahead but there was no consent. They did what they wanted to do.”? The time
away from their families and communities had a significant impact on all of them.
Some went on to be successful public figures. However, they experienced discon-
nection from their families and communities. Eric recalled that, “[1] lost how to talk
to my parents because | lost my language within the first year. So | could no longer
communicate with them in the way that | wanted to express myself. | was treated
as a stranger—even now | am considered a foreigner.”®* Zebedee reflected that, “I
have never been close to my family ever again—although | have four brothers and

two sisters, all still living."¢4

Three years after the first phase of the Eskimo Experiment, in 1965, a second group
of Inuk children were taken from their homes. Sarah Silou was taken from Baker
Lake and relocated to a foster home in Edmonton, Alberta, to attend school. The
following year, Jeannie Mike, Leesee Komoartok, and Rosie Joamie were taken
from their families and communities in Pangnirtung to Petite Riviere, Nova Scotia,
and placed in foster homes. The girls were all between seven and eight years old.'®
Their parents did not provide informed consent. Jeannie recalled that, “| asked my
mom one time: how could you? How could you let me go? And she said, you know
at the time, when Qallunaat (White people) ask for something there is no choice.
There is no choice of refusal.” She heard more about this during her father’s testi-
mony at the TRC in 2012, “Dad talked about never being asked permission, never

giving permission, either verbally or written."*’

The children were treated like objects. Jeannie recalled that they were closely
monitored and evaluated all the time when they were away but when they

returned, there was no follow up:

They might as well have sent me to the moon because the
environment, the culture, everything was so different.... | am almost
50 years old and finding myself still trying to cope with something
that happened ... more than 40 years ago.... Once | returned home,
there was no follow-up, it was like the federal government sent kids

to school and brought them back and you're home, they basically
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don’t care how you are doing or how you are coping. There was
.. no aftercare, | never heard from anybody asking how we were

reintegrating back into our community.'®

Zebedee also said he was treated as a specimen, “Our experience was in the City of
Ottawa, close to the headquarters and offices of the Department of Indian Affairs
and Northern Development. We were trotted down occasionally to see, and be
fawned over, by these officials in the Kent-Albert Building offices.”¢ Like the three
boys, the girls experienced negative impacts of being subjected to the experiment.
Jeannie noted that, “the hardest part of it was reintegrating back into Inuit society
because ... when | came back ... | had lost the taste for country food. | came back
not speaking any more Inuktitut. | came back thinking | think more like a Qallunaat
than an Inuk. People noticed that, and | remember being in my teens feeling very
isolated because | did not feel Inuk amongst the Inuit and because I look Inuk, | was

not accepted by the Qallunaat.””
At the National Gathering in Igaluit, Jeannie said:

| consider myself forgotten. In 2008, when the Prime Minister
apologized to former Indian Residential School students, | didnt
accept that apology. Because there are cases in Canada where
Inuit children were taken that have not been resolved, and mine is
one of them. lam always so happy when there are organizations and
groups who have resolution and they can move beyond to healing,
to processing. But ... [my case has] not been resolved because of
the federal government’s stand of using the statute of limitations....
We have no closure.... | cannot find the reasons why | was sent for
six years to Nova Scotia [to attend public school].... | consider
myself forgotten, and | will not accept the Prime Minister’s apology
to former [Indian Residential School] students because | didn't feel

included. There are people who are still excluded.™

In January 2008, the victims of this experiment filed two lawsuits in the Nunavut
Court of Justice. The claims seek compensation for breach of fiduciary duty and the
negative impacts of the experiments as well as punitive, aggravated, or exemplary
damages for the intentional loss of Inuit culture.”? In its response, the government
of Canada raised a limitation defence, which aims at having the claims dismissed
on the basis that the claimants were out of time to sue the government. Peter,

Zebedee, and Eric filed their lawsuit 11 years after they learned of the experiment.
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According to Zebedee, they waited to file their claim in part because they did not
want to publicize some of the negative impacts of the experiments on their lives.
He said, “It took us years to sort of self-assess—what has it cost me? What has
this cost me in my own individual personal life.””® In her testimony at the Qikigtani
Truth Commission, Jeannie indicated that she only found out around 2006 that the

federal government had taken her from her family and sent her to Nova Scotia:

This is 40 years ago—40 years ago this year—that we were sent to
school and it was only two years ago that | found out that us being
sent to Nova Scotia was federally funded. | had always thought
that the teacher [Helen] that we lived with, was solely responsible
for us being there and ... she was good to us, there was no abuse,
although we were in a culture that was very foreign to me.... So two
years ago when | found out that the federal government had been
responsible financially, | had never complained or talked about some
of the effects or some of the issues that [long pause, crying] | had
never said anything because | didn't want anyone, my family, my
mother, my father, to think badly of Helen, because we all become
fond of her. And finding out that it was the federal government who
had sent us there made me very angry because | felt so betrayed.
For having stayed silent all these years for Helen's sake when it had
been the federal government who had sent us there. For Helen, it
was worth staying silent. For the government of Canada, no. | think
the last two years since | found out, | have been through a lot of

searching for answers, searching for some peace within myself.”

The victims of these experiments are still waiting for accountability and justice and

for their claims to be resolved.

Malnutrition as the Justification for Human Experimentation

The malnutrition of children at Indian Residential Schools was used to justify further
atrocities against the children in the form of nutrition experiments. For these experiments,
malnutrition was not a harm to be remedied but, rather, a “baseline” for research conducted
to protect the White settler population.” Physician, professor, and social justice advocate
Samir Shaheen-Hussain notes, “The knowledge that was gained through such experiments
throughout most of the first half of the twentieth century benefited the Canadian govern-

ment, medical researchers, and the settler population first and foremost.”"”¢ At the Indian



Independent Special Interlocutor 219

Residential Schools, the remedy to protect the children from illness and death was both
obvious and simple: adequately nourish the children.””” No study was needed to correct

this.

The purpose and motivation of the nutritional experiments between 1948 and 1952 was
two-fold. First, they were aimed at protecting the White settler population from Indige-
nous “reservoirs” and “vectors” of disease like tuberculosis. This was, “language that became
the central justification for the work of [the federal department of] Indian Health Services”
during the 1940s and 1950s."”® It reflected racist, harmful, and inaccurate beliefs that Indige-
nous people were more naturally susceptible to such diseases as opposed to acknowledging the
conditions, such as malnutrition and overcrowding, imposed on Indigenous Peoples through
settler colonialism.'”” Second, the nutritional experiments were aimed at furthering the assim-
ilation of Indigenous Peoples into the Canadian population by building a base of scientific
knowledge, including through nutrition and biomedical intervention, upon which to build
a, “successful program of Indian integration” into settler society."® As Mosby explains, posi-
tioning nutrition and food as central to the federal government’s policy of assimilation was
also a matter of political strategy: it was a way for the previously underfunded Department of

Nutrition to be allocated more money.'*!

Underlying the nutrition experiments were racist and false assumptions about the inferior-
ity of Indigenous Peoples to White Europeans and the inadequacy of Indigenous diets.'*
Researchers ignored the fact that diets in Indigenous communities in many cases had been
adequate long before interference from colonial settler forces'™ and falsely insisted that
malnutrition among the children was the result of the move from their “traditional” diets to
“modern” foods.'* The poor health and malnutrition of Indigenous people, caused by the
preventable food policies perpetrated on them as described above, provided apparent justifi-
cation for the researchers to conduct their experiments.'® The logic was cynical and cyclical:
the State-sponsored malnutrition of the children at Indian Residential Schools was the justi-

fication for State-sponsored researchers to conduct experiments on them.

The experiments were conducted by Canadian researchers both within the federal govern-
ment and at medical and academic institutions outside the government.”® Some of the

primary researchers of the nutrition experiments included:

Dr. Lionel Pett, the head of the Nutrition Services Division of the federal

government;'*’

Dr. Frederick Tisdall, a physician at the SickKids Hospital in Toronto and

director of the federal Nutritional Research Laboratory;

.
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Dr. Percy Moore, the superintendent of the Medical Services Branch of the
federal Department of Indian Affairs;

G.F. Ogilvie, researcher from the Nutrition Division, federal Department
of National Health and Welfare; and

Dr. Cameron Corrigan, resident physician for the federal Department of

Indian Affairs in northern Manitoba.'®®

Prior to their work, the researchers had knowledge of the severe lack of nourishment in
Indian Residential Schools. Pett and others fully understood that the food provided to the
children was not remotely close to satisfying the emerging regulations on nutrition, which
would eventually become Canada’s Food Guide.'” The federal government was also aware
that, without an increase in funding for Indian Residential Schools, the nutrition deficits
of the children could not be addressed.'” These early studies are evidence of the researchers’

knowledge of the children’s suffering. According to Mosby, at the Indian Residential Schools:

The food provided typically failed to meet the government’s own
stated basic nutritional requirements. In many schools, items such
as meat, milk, fruits, and vegetables were rare; schools often lacked a
trained cooking staff; and many lacked even rudimentary appliances,
refrigeration, or basic standards of sanitation. Even when kitchens were
tully equipped, there were rarely sufficient funds to purchase the kinds
of daily menus outlined in the Food Rules. It quickly became clear to
investigators that this latter issue, in particular, was the heart of the
problem.... [B]y 1947, Pett estimated that the per capita grant provided
for food in most schools was often half of that required to maintain a

balanced diet.'!

Again, the solution should have been clear: increase funding for food and nutrition and then
the health and well-being of the children would improve. Such clarity only makes sense,
however, if the motivation was to care for the children and alleviate their suffering. It only
makes sense if the subjects of the investigations—the children—were considered as equally
human as the investigators themselves. Neither of these things were true, and so the cycle
continued: rather than increasing the food grants to the institutions, Canada’s response
was to continue to allow and expand experiments on the children."”” Mosby explains that
bureaucrats, doctors, and scientists recognized the problems of hunger and malnutrition, yet
increasingly came to view Indigenous bodies as “experimental materials” and Indian Residen-

tial Schools and Indigenous communities as kinds of “laboratories” that they could use to
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pursue a number of different political and professional interests.’”® The TRC also described
how some researchers actively opposed medical treatment for children on the basis that it

could interfere with their experiments.'*

The Nutrition Experiments

With the support of those who ran the institutions,'” Pett and his colleagues ultimately
designed nutrition experiments that were conducted over a five-year period, which sought
to study the effects of nutrition interventions in the diets of children at six Indian Resi-
dential Schools. In 1948 and 1949, prior to the experiments, Pett, along with doctors and
dentists, conducted medical examinations of all the children, which included the taking of
blood samples."” The medical examinations were to create a baseline of the children’s health
and to assist Pett in making recommendations for dietary interventions that would be tested
on the children at the six institutions. The federal government also requested that, “certain
sodium fluoride dental treatments [and other preventative treatments] not be provided to the
students attending the schools in the study.”"””
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Heading for the “Outline of Nutrition Study in Indian Residential Schools, April 1948,” file 388-6-4,
pt.1,02/1948-071949, vol. 974, RG29, LAC.

REPORT O VISITS TC¢ INDIAN RESIDEWTIAL SCHOOLS, June, 1948,

- Frior to Long Term Nutrition Study.

Heading of a “Report on Visits to Indian Residential Schools, June, 1948 - Prior to Long Term Nutri-
tion Study,” file 388-6-4, pt. 1, vol. 974, RG29, LAC.

The six nutritional experiments that Pett designed are as follows:

1. At the Alberni Indian Residential School in Port Alberni, British
Columbia, children were found to be lacking in vitamins A, B, C, and iodine
due to their shortage in the diet provided at the institution. Pett designed an
experiment where milk consumption would increase from eight ounces to
24 ounces per day. Prior to increasing the milk rations, however, Pett kept the
amount of milk provided to the children at eight ounces per day for a full two
years to provide a baseline; this was less than half the amount recommended
by Canada’s Food Rules." Pett’s research identified a benefit for those who

received an increase in milk rations.'””
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At the Shubenacadie Indian Residential School in Shubenacadie, Nova
Scotia, the children were found to be deficient in vitamins A, B, C, iodine,
and iron, and, during the winter months, they had low levels of ascorbic acid
(vitamin C) in their blood along with high levels of gingivitis. Pett designed
an experiment whereby children were placed into groups, one group received
a daily tablet of 100 milligrams of ascorbic acid and the other group received
a placebo.”® There was no benefit or harm identified by providing the

increased vitamin C to the children.?"

At the St. Mary’s (Blood) Indian Residential School in Cardston,
Alberta, children were observed as having a thiamine deficiency. They were
kept deficient for two years to create a “base-line” for research and then had

their diets “supplemented with Canada-Approved Vitamin B Flour.”*”

There were no reported results from this experiment.*”

At the St. Mary’s Indian Residential School in Kenora, Ontario, after
many children were found to be deficient in riboflavin, they were given
“Newfoundland Flour Mix.” It contained added thiamine, riboflavin, niacin,
and bonemeal and was not legal to sell outside of Newfoundland because of
Canada’s laws against food adulteration.””* At the time that this experiment
was done, Pett was of the view that studies had not demonstrated that
consuming this flour mix was safe, and, therefore, he would not recommend
its consumption by large groups of people.”” Despite this, he tested this
flour mix on Indigenous children. During the course of this experiment,
the principal contacted Pett to see if it was okay to give the children iron
tonic or vitamin pills. Pett opposed this, indicating that nothing additional
should be given to the children until after the experiment was completed,
which would be in another one to two years.** The TRC found that the
principal discontinued serving the Newfoundland flour mix for a period of
time during the experiment and had not informed Pett.*”” The results of the

experiment were not conclusive.

At the Cecilia Jeffrey Indian Residential School, also in Kenora, children
were given the option of consuming whole wheat bread and participating
in an educational program oftered by staff with the aim of studying, “the
effects of educational procedures on choice of foods and nutrition status

208

in a residential school. The purpose of this experiment was to assess

the effects of education on food choice and nutritional status.*” Although
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Pett reported a reduction in anemia, the TRC found that the study was
implemented inconsistently and that there was a high turnover of cooks
and likely inconsistent diets provided to the children during the period of
the experiment.”’® As a result, it was difficult to determine whether Pett’s
experiment caused the changes in the anemia levels in the children or if other

factors caused it.?!!

At the St. Paul’s Indian Residential School near Cardston in Alberta,
children were found to be deficient in critical vitamins and minerals,
including vitamins A, B, C, iodine, and iron. These children were not
provided with supplements. Instead, they were used as a “control” group for

the experiments being conducted on children at other Indian Residential

Schools.??
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In his detailed historical analysis of these experiments, Mosby concluded that the horrific

conditions at the Indian Residential Schools were a benefit for the researchers—they were

laboratories of opportunity built upon the suftering of Indigenous children:

The seemingly intractable situation in Canada’s residential schools
provided Pett with an unprecedented scientific and professional
opportunity. Without necessary changes to the per capital funding
formula for the schools, there was little likelihood that the students’
nutritional status would improve in any meaningful way.... [TThe
schools had become, through decades of neglect by Indian Affairs, a
possible laboratory for studying human requirements for a range of
nutrients as well as the effects of dietary interventions on a group of

malnourished children.?"

Sociologist Andrew Woolford similarly confirms that, “rather than treat [the children’s]

hunger as a problem that required immediate and drastic attention, health researchers viewed

the schools as ready-made labs for the study of malnutrition.

»214

Lack of Consent

The TRC documented situations where parental consent was not sought in the medical

treatment and vaccination of children at Indian Residential Schools over the course of their

operations.”” It found that it was not until the 1940s and onward that the Department of

Indian Affairs began to seek parental consent, but only in certain situations, including for

some transfers of children to tuberculosis sanatoria or for some to non-emergency surgeries.*'
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The TRC also found, however, that less care was taken in securing parental consent for vacci-
nations.””” Although the transfer of guardianship to the principal of the institution did not
eliminate the need for parental consent for medical treatment legally until after the 1960s, up

until that point, in most cases, only the consent of the principal was sought.***

Not surprisingly, in the context of nutrition experiments, parental consent was also not
sought.”” The TRC concluded that “the decision not to seck consent is a reflection of one of
the underlying failures of residential school thinking: the belief that the views of Aboriginal
parents were, at best, irrelevant, and, at worst, a barrier to progress.”*** Most parents did not
know that their children could be subjected to experiments and that the federal government
considered the children to be wards of the State.””' In addition, the ability of the children
to consent, themselves, is questionable given their age and due to the coercion and depriva-
tion that they faced within the institutions. As discussed further below, even if the children
could consent legally, it would not have been possible for most, if not all, children to provide
informed consent to powerful, intimidating doctors and researchers while they faced malnu-

trition and other forms of mistreatment, abuse, and violence.

Informed Consent

Informed consent means a person’s agreement to allow something to happen that
is based on a full disclosure of the facts needed to make the decision intelligently,
including knowledge of the risks involved.?? The information must be provided in
plain language and consent must be given voluntarily with no undue influence,

coercion, or duress.??

\_

Some of the experiments caused direct harm to the children. Those whose health suffered
as a result of the experiments—by developing anemia, cavities, and gingivitis as well as other
ailments—were denied treatment on the basis that providing appropriate treatment would
interfere with the results of the research.”* The experiments also failed to improve the medi-
cal conditions of the children or alleviate their suffering. In some cases, the children who were
supposed to “benefit” from the additional nutrition fared worse than the children placed
in “control” groups.” The lack of nutrition has been linked to long-term health problems,
“the development of diabetes and thyroid, neurologic, psychological, and immune system
disfunction, as well as long term effects, including a greater risk of stillbirths, pre-term birth,

neonatal death, complications with labor, and decreased offspring birth weight.”**¢



Independent Special Interlocutor 225

The experiments were only possible because Indigenous children were seen as expendable.
As medical practitioners have recently pointed out, what is especially striking about the
experiments is that they, “were performed among individuals who were already marginal-
ized and vulnerable. No one was looking out for the best interests of these research subjects.
They had no voice.””” The children were wards of the State entrusted in the care of church
and government administrators. Despite their legal obligations to do so, neither were look-
ing out for the interests of the children. Rather, the main beneficiaries of the experiments
were the researchers who conducted them and the institutions they worked for. As Mosby
points out, inconclusive or partial results of the experiments were simply used to justify more

experiments,*®

while for, “children like those who developed anemia during the course of the
study ... the risks to their own health often far outweighed any possible benefits they might
have received.””” The atrocities committed against Indigenous children at Indian Residen-
tial Schools, including medical and nutritional experiments, raise important questions about
international law and the legal liability and obligations of the State and churches for perpe-

trating the harms.

International Legal Implications of Experiments on Indigenous
Children

In its effort to address the Nazis” horrific medical experiments, the Nuremberg tribunal, in
1947, established rules to control medical experimentation on humans. However, during and
after those rules were established, Canadian doctors and researchers violated them with aban-
don at Indian Residential Schools. Their conduct violated the human dignity of the children
and can be understood as constituting torture under international law. Communities that
are put into situations of marginalization are often the last to benefit from guidelines govern-
ing medical research. This is because researchers seek out vulnerable people who have less
protection, might provide consent more easily, have less legal recourse, and are less likely to be
seen with empathy by more privileged groups.”’ This was certainly the case for Indigenous
children at Indian Residential Schools, who were particularly vulnerable, since they were
purposefully separated from their parents and communities. As a result, those entrusted with
their care—the Canadian State and the churches—were the only ones who could protect
them from predatory medical experimentation. Instead, in some cases, federal representatives
led and sponsored these experiments, and the principals of the institutions, who knew or

should have known that parental consent was required, permitted these experiments to occur.

There are many examples of States relying on medical professionals to perpetrate genocide
and other atrocities. Medical professionals, who are governed by principles that include

refraining from participating in behaviours that may harm patients and society, instead have

.
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often been active participants complicit in causing harm to members of targeted, marginal-
ized, and vulnerable groups. According to Benjamin Mason Meier, a scholar specializing in

global health policy:

Society benefits from physicians who seek truth and healing for the
good of humanity. Despite ethical admonishments to “do no harm,”
however, physicians have caused some of the most appalling human
rights abuses of the twentieth century. Physicians, alone or in concert
with the state, have willfully abused their medical knowledge and
debauched their profession in furtherance of human rights violations.
Compounding their crimes, physicians often have been complicit in
following oppressive regimes in abusive practices against their citizens.
Ironically, it is their knowledge of this healing art that allows physicians
to take part in this injurious conduct; and it is this knowledge that states
seek to harness in buttressing violative policies. In fact, for nations bent
on violating human rights, it is “much easier for governments to adopt

inherently evil and destructive policies if they are aided by the patina of

legitimacy that physician participation provides.”**'

The medical experiments on Indigenous children at Indian Residential Schools across
Canada did not occur in isolation. The experiments were fuelled by medical racism and colo-
nialism in settler societies.””* In Canada and elsewhere, these types of medical experiments
were conducted in the broader context of State-sponsored researchers and doctors targeting
communities that were placed, by the State, in conditions of severe vulnerability and with
limited liberty. Individuals from these communities were dehumanized, and their bodies were
considered expendable in the pursuit of “progress” and “scientific knowledge” and in serving

those in power.

On too many occasions, medicine has been used by governments and doctors to further
marginalize specific communities. Because of this and because of well-documented medi-
cal atrocities, specific rules, guidelines, and laws have been created to regulate and prohibit
human rights violations and atrocities that have been conducted and justified in the name
of science. Many are relevant to the experimentation conducted on the children at Indian
Residential Schools, including international human rights law, international criminal law,

and the articulation of standards for experimentation on human beings in the Nuremberg
Code.”
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International Human Rights Law

International human rights law governs the duties and obligations of States with respect to
human rights. Governments sign and ratify international human rights treaties and must
abide by customary laws that States accept as legally binding. These State obligations are clar-
ified through judicial decisions by international courts. Together, these articulate the general
principles of international human rights law and set out what States must do, and not do,
to protect, respect, and fulfill human rights. The foundations of international human rights
law were being established at the very same time that experiments were being conducted at
the Indian Residential Schools. In response to the atrocities and horrors of the Second World
War, States in the United Nations General Assembly adopted the Universal Declaration of
Human Rights (UDHR) in 1948.%** While not binding, much of the UDHR’s content subse-
quently became key elements of international and domestic human rights law. According
to the Special Rapporteur on human rights defenders, the UDHR “contains principles and
rights that are based on human rights standards enshrined in other legally binding interna-

tional instruments that are legally binding.”*

Notably, when the UDHR was adopted in 1948, Canada was among the 48 States that
voted in favour, while eight abstained. A number of rights articulated in the UDHR, as
well as other human rights treaties, are of particular relevance to medical experimentation
against children. Canada therefore knew that the experiments breached the children’s basic
human rights. Similarly, researchers and doctors who conducted these experiments knew
or should have known that they were contravening international human rights standards.
Both the Canadian State and the researchers knew or should have known that the medical
experiments violated the rights of the children to be free of torture and cruel, inhuman or
degrading treatment, their right to health, their right to life, their right to liberty, and their
right to equality.

Canada Breached the Internationally Protected Human Right Not to Be
Subjected to Torture

The experimentation against children can be understood as torture or cruel, inhuman or
degrading treatment under international human rights law. Article 5 of the UDHR states that,
“No one shall be subjected to torture or to cruel, inhuman or degrading treatment.”** This
means that, already in 1948, if not earlier, Canada accepted that torture and cruel, inhuman or
degrading treatment were a violation of human rights. Although enacted more recently, both

the 1984 UN Convention against Torture and Other Cruel, Inbuman or Degrading Treatment
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or Punishment (Convention against Torture) and the Canadian Criminal Code provide help-
ful definitions of the crime of torture.”” According to the Convention against Torture, ratified

by Canada in 1987, torture is defined under international law as:

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for
an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering
is inflicted by or at the instigation of or with the consent or acquiescence of
a public official or other person acting in an official capacity. It does not

include pain or suffering arising only from, inherent in or incidental to

lawful sanctions.”®
The Canadian Criminal Code similarly defines torture as:

any act or omission by which severe pain or suffering, whether physical

or mental, is intentionally inflicted on a person
(a) forapurpose including

(i) obtaining from the person or from a third person information

or a statement,

(ii) punishing the person for an act that the person or a third

person has committed or is suspected of having committed,

and
(iii) intimidating or coercing the person or a third person, or

(b) for any reason based on discrimination of any kind, but does

not include any act or omission arising only from, inherent in or

incidental to lawful sanctions.?®

As a peremptory norm (that is, a fundamental principle of international law that is accepted
by the international community), the human rights violation of torture is never permissible
and is never justified, globally or domestically. Under international human rights law, States
cannot derogate from the prohibition against torture, meaning that no circumstances—war,
national security threat, or public emergency—can ever justify a suspension of the human

right not to be subjected to torture.** Importantly, the Convention against Torture applies
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to all, including medical and health officials, and makes specific reference in noting that the
training of medical professionals must include education and information regarding the

prohibition of torture.*!

Because medical experimentation has been used by States to perpetrate various atrocities, it
has been considered explicitly in international human rights law. In 1966, with the support
of Canada, the International Covenant on Civil and Political Rights (ICCPR) was adopted
by the UN General Assembly.*** Article 7 confirms that non-consensual medical and scien-
tific experimentation is a method of torture, “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment. In particular, no one shall be subjected
without his free consent to medical or scientific experimentation.”** Scholars have identified
food deprivation as a torture method.*** Starvation has been used as torture in conflicts in
many countries across the world.?*> As described above, it has been used by British and Cana-
dian governments to force Indigenous Peoples into acquiescence with a view to dispossessing
them of their lands.*** The denial or withholding of food has also been a contributing factor

in findings of torture in many cases before the Inter-American Court of Human Rights.**

Given the above, it could be argued that both the systematic policy of subjecting Indigenous
children to malnourishment as well as the medical experimentation at Indian Residential
Schools constitute a form of cruel, inhuman or degrading treatment and torture. The mental
and physical pain and suffering caused by the experiments was the product of State-sanctioned
discrimination against the children. The federal government did nothing to protect the
children from these human rights violations; on the contrary, it created the policies and
conditions that led to, encouraged, and permitted the torture of Indigenous children at these

institutions.

Not all international human rights laws—including some of the conventions noted
above—can apply to the medical atrocities and abuses committed against children at Indian
Residential Schools. International law does not generally apply retroactively.**® Neverthe-
less, some international human rights laws, such as the UDHR, existed while the experiments
were being conducted. This indicates that Canada should have protected these children from
abuses that were well known to be a violation of a person’s human dignity. Even if it is not
possible to bring forward legal cases at international courts or human rights bodies for the
harms committed against Indigenous children at the former Indian Residential Schools, the
language and logic of human rights provides an important lens through which to consider the
atrocities committed against the children both through the deprivation of food and through
medical experimentation. It is therefore important to call these experiments what they were:

a form of torture and cruel, inhumane and degrading treatment of Indigenous children.
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Unfortunately, this was consistent with the negligence, lack of care, mistreatment, and abuse
of children that characterized the Indian Residential School System as a whole. Canada is ulti-

mately responsible for this action. It must acknowledge and remedy these harms.

Canada Breached the Internationally Protected Human Right to Health

The human right to health is also of clear application to the experiments conducted against
the children. Article 25 of the UDHR states:

Everyone has the right to a standard of living adequate for the health
and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the
right to security in the event of unemployment, sickness, disability,

widowhood, old age or other lack of livelihood in circumstances

beyond his control.*

According to the UN’s Office of the High Commissioner for Human Rights, “the right to
health contains freedoms. These freedoms include the right to be free from non-consensual
medical treatment, such as medical experiments and research or forced sterilization, and to be
free from torture and other cruel, inhuman or degrading treatment or punishment.”** These
rights and freedoms were clearly and repeatedly violated at the Indian Residential Schools.
As described in detail above, the children purposefully did not receive adequate food, and
it was this systemic lack of sustenance that both provided the “opportunity” for, and was
used to “justify,” the experiments. The children who were included in the control groups
of the experiments were further deprived of adequate nutrition by design. They were also
prohibited from receiving medical care, even when health problems—gingivitis, anemia, cavi-
ties—emerged as a direct consequence of the experiments. In addition, Canada may have
violated the rights of children under the International Convention on the Elimination of All
Forms of Racial Discrimination, which Canada signed in 1966 and ratified in 1970.' This

convention notes that:

States Parties undertake to prohibit and to eliminate racial discrimi-
nation in all its forms and to guarantee the right of everyone, without
distinction as to race, colour, or national or ethnic origin, to equality

before the law, notably in the enjoyment of the following rights: ...

(iv) The right to public health, medical care, social security and social

services.??
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Under Article 12 of the International Covenant on Economic, Social and Cultural Rights,
Canada is also obligated to, “recognize the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.”** While these instruments of interna-
tional human rights law may have come too late for the children who were experimented on at
Indian Residential Schools, they should be applied to current manifestations of settler colo-
nialism, including food insecurity, lack of access to appropriate health care, and culturally
inappropriate and invasive child welfare interventions. The MMIWG Inquiry concluded that
the crisis of child welfare interventions in Indigenous communities violates the internation-
ally protected human rights of both children and families, including their rights to culture

and identity.»*

Enforced disappearances are serious human rights violations that are considered an ongoing
violation until the fate of the disappeared person is resolved or a meaningful investigation on
the part of the State is conducted. For the purposes of this analysis, it is important to stress
that medical institutions themselves contributed to the disappearance of children, leaving

families without knowledge of their fate. As Mosby observes:

Similar to common practice in residential schools, hospital and sanatoria
administrators were lax in informing families about the conditions
of a child’s death, where they were buried or, disturbingly, that the
child patient had passed away at all. Many families still have no idea

what happened to loved ones who left for these institutions and never

returned.?®

These disappearances—whether a consequence of the experiments, the systemic abuses at
the Indian Residential Schools, or both—have been described as a form of torture because of

how they have affected the families and loved ones.>*

Canada Breached Other International Rights: The Right to Life, Right to
Liberty, and Right to Equality

The above analysis is not exhaustive: in addition to violating the right to not be tortured as

well as the right to health, the experiments also violated other human rights.
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Right to Life

Where children died as a result of the experiments, their human right to life was violated.

According to the High Commissioner of Human Rights:

The right to life is the supreme right from which no derogation is
permitted, even in situations of armed conflict and other public emer-
gencies that threaten the life of the nation. The right to life has crucial
importance both for individuals and for society as a whole. It is most
precious for its own sake as a right that inheres in every human being,
but it also constitutes a fundamental right, the effective protection of

which is the prerequisite for the enjoyment of all other human rights

and the content of which can be informed by other human rights.”’

This right is foundational in international human rights law: the right to life is the most

precious of rights, without which others cannot be enjoyed.**

Right to Liberty

Canada and those acting on its behalf also breached the children’s right to liberty. A depri-
vation of liberty occurs when a person is being held without their consent and is unable to
leave at will.» The children were forced into the Indian Residential Schools and were not
permitted to leave. In some cases, children were returned to the institutions against their
parents’ wishes.”® In other instances, attempts by children to return home were responded to
with severe punishments and violence, including being locked up and deprived of adequate
food.*'The right to liberty is protected under numerous international human rights instru-
ments that Canada has signed, including the UDHR *** and the International Covenant on
Civil and Political Rights (ICCPR).*®® Article 9(1) of the JCCPR states, “Everyone has the
right to liberty and security of person. No one shall be subjected to arbitrary arrest or deten-
tion. No one shall be deprived of his liberty except on such grounds and in accordance with

such procedure as are established by law.”*¢*

Although the primary focus of most international cases relating to the deprivation of liberty is
in the context of criminal arrest and detention, the United Nations Human Rights Commit-
tee and Working Group on Arbitrary Detention have made it clear that the right to liberty
applies in all other contexts where deprivations of liberty occur.?® This includes arbitrary
detention for educational purposes.”*® Notably, the African Commission on Human and
Peoples’ Rights has held that, “arrests or detentions ... based on grounds of ethnic origin alone

... constitute arbitrary deprivation of liberty of an individual.”**
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In some instances, a deprivation of liberty may be justified under State and international laws:
for example, in cases where a person is incarcerated after being found guilty of a criminal
offence. However, deprivations of liberty are unlawful when a person is subject to arbitrary
arrest or detention.”*® The United Nations Human Rights Committee’s General Comment
on Article 9 of the /CCPR notes that an arrest or detention may be authorized by domestic law
and nonetheless be arbitrary. The notion of “arbitrariness” is not to be equated with “against
the law” but must be interpreted more broadly to include elements of inappropriateness,
injustice, lack of predictability and due process of law, as well as elements of reasonableness,
necessity, and proportionality.**’ Even if a detention or arrest is done in accordance with State
law, it can nevertheless be arbitrary. States cannot simply enact laws that deprive people of
their liberty in violation of their basic human rights. Just because a State declares a deten-
tion legal does not make it so. If a person’s rights are breached while being detained through
mistreatment and lack of access to other legal rights, such as due process rights, the detention
can be arbitrary.”® This is important given that the TRC found that the apprehension of chil-
dren was, at times, legislated under the /ndian Act>”* The TRC also found that the federal
government had no legal authority to detain children beyond the legislated discharge ages or,

at times, to arrest truant children.?”

The children’s detention in these institutions was arbitrary. They were detained for no other
reason than the fact that they were Indigenous children. They were removed from legal
protections and placed outside of the rule of law. The detention of the children in the Indian
Residential School System was not appropriate, just, reasonable, necessary, or proportional.
Rather, it was part of a larger settler colonial attack on the children, their families, and their

communities.

Right to Equality

Given the disproportionate rates of malnutrition, illness, and mortality that the children
faced because of the conditions they were put in and because of the experiments conducted
against them, it can also be argued that the children’s rights to equality and to be free from
discrimination were also violated. Among other international treaties, equality is described in
the UDHR:

Whereas recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation

of freedom, justice and peace in the world, ...

Whereas the peoples of the United Nations have in the Charter

reaffirmed their faith in fundamental human rights, in the dignity and
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worth of the human person and in the equal rights of men and women
and have determined to promote social progress and better standards of

life in larger freedom ...

Article 1. Allhuman beings are born free and equal in dignity and rights.

They are endowed with reason and conscience and should act towards

one another in a spirit of brotherhood.*”

Equality rights are reiterated in other international instruments that Canada has ratified,
including the JCCPR *’* and the International Covenant on Economic, Social and Cultural
Rights*” Again, evidence points to the fact that not only did the children face several horrors
and atrocities at the Indian Residential Schools, including malnutrition, medical experimen-
tation, and spiritual, physical, mental, and sexual abuse, but they were also targeted for their
Indigeneity. This therefore constitutes discrimination and a violation of their right to equal-

ity under international law.

Canada’s Obligations to Remedy Human Rights Violations under
International Human Rights Law

There is a right to an effective remedy under international human rights law.”® This means
that human rights violations must be remedied by the States that commit them. Article 8
of the UDHR notes that, “Everyone has the right to an effective remedy by the competent

national tribunals for acts violating the fundamental rights granted him by the constitution

or by law.”*” The JCCPR adds:
Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy, notwith-
standing that the violation has been committed by persons acting

in an official capacity;

To ensure that any person claiming such a remedy shall have his
right thereto determined by competent judicial, administrative
or legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop the

possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such reme-

G

dies when granted.””®
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In 2005, the UN General Assembly adopted the Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law, which Canada support-

ed.”” In accordance with Article VII of these Basic Principles and Guidelines:

Remedies for gross violations of international human rights law and
serious violations of international humanitarian law include the victim’s

right to the following as provided for under international law:
(a) Equal and effective access to justice;
(b) Adequate, effective and prompt reparation for harm suftered;

(c) Accesstorelevantinformation concerningviolationsand reparation

mechanisms.?*

Canada’s obligation to remedy the harms committed against children and their families is not
optional. It exists in the very human rights treaties that Canada has helped create and that it
has signed and ratified. The right to a remedy is the right of Indigenous victims and Survivors

of Canada’s human rights abuses and atrocities.

International Criminal Law

In addition to international human rights law and standards, international criminal law can
help clarify the nature of the atrocity crimes committed against Indigenous children at Indian
Residential Schools. International criminal law is the branch of international law that holds
individuals, rather than States, accountable for the perpetration of international crimes: war
crimes, crimes against humanity, genocide, and the crime of aggression. The “birthplace” of
international criminal law is typically associated with the Nuremberg trials and the trials of
Japanese perpetrators of war crimes and crimes against humanity following the Second World
War. International criminal law’s development has also been influenced by international
responses to mass atrocities perpetrated in contexts such as Rwanda, the former Yugosla-
via, Cambodia, and Sierra Leone. But it was only with the establishment of the International
Criminal Court (ICC) in 2002 that international criminal law applied to a greater number of

States across the globe, including Canada.

The ICC has jurisdiction over war crimes, crimes against humanity, and genocide committed
in States that have signed on to its founding treaty, the 1998 Rome Statute of the Interna-

tional Criminal Court>®' Canada is a member State. However, the ICC can only investigate
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and prosecute crimes committed under its jurisdiction after July 1, 2002, which is the date
when the court became a functioning entity. A potential exception is if the crimes are ongo-
ing, in which case the ICC has jurisdiction to hear the case. With the possible exception
of enforced disappearances, which are considered ongoing crimes, international criminal
law’s emergence may have come too late to hold those criminally accountable for the exper-
iments conducted on the children at Indian Residential Schools. Not only are bodies like
the ICC unable to prosecute offences committed decades ago, but the primary perpetrators
of the atrocity crimes committed in the institutions have likely all died in the intervening
years. That does not mean, however, that international criminal law has no role. Even if the
food deprivation at Indian Residential Schools and the experiments conducted on children
largely fall out of the temporal jurisdiction and scope of contemporary international crim-
inal law and even if no international tribunal is available to prosecute such atrocity crimes,
there is power in naming these actions as crimes under international law. The widespread
and systematic experimentation against the children has all the characteristics of a crime

against humanity.

Experimentation on Indigenous Children Is a Crime Against Humanity

The subject of unlawful experimentation receives explicit attention in the Rome Statute,”®

which Canada signed, ratified, and largely incorporated into Canadian law in 2000.** Among
the war crimes outlined in the Rome Statute are, “medical or scientific experiments of any
kind which are neither justified by the medical, dental or hospital treatment of the person
concerned nor carried out in his or her interest, and which cause death or seriously endan-
ger the health of such person or persons.”?** Although Indigenous children in Canada were
subjected to unjustified medical experiments, there was no armed conflict or war in the coun-
try during the time of the experiments, so war crimes provisions are not applicable.”®> That
said, it should be stressed that it makes little sense to prohibit medical experiments during
times of war but not in times of peace. As the analysis that follows concludes, the experimen-
tation constituted torture or other attacks committed on a widespread and systematic scale; it

can therefore be characterized as a crime against humanity.

Crimes against humanity are those that are so egregious that they are considered to be
crimes committed not only against direct victims but also against all of humanity.?* The
Rome Statute defines crimes against humanity: they must be perpetrated as part of a wide-
spread or systematic attack directed against any civilian population, with knowledge of the
attack, including murder; torture; persecution against any identifiable group or collectivity
on political, racial, national, ethnic, cultural, religious, gender as defined; the enforced disap-

pearance of persons; and other inhumane acts of a similar character intentionally causing
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great suffering or serious injury to body or to mental or physical health.*” An attack, per
the Rome Statute, means a, “course of conduct involving the multiple commission of acts
... against any civilian population, pursuant to or in furtherance of a State or organizational
policy to commit such attack.”® To constitute a crime against humanity, an attack must
be “systematic” or “widespread.” Among other factors, a widespread attack is one of large

scale, one that has targeted a significant number of people®®’

or occurs over a large geographic
area.” To be systematic, the attack must be part of a plan, pattern, or policy and, therefore,
of an organized character.”” It is important to emphasize that it is the attack itself and not

the actions of any individual perpetrator involved in the attack that must be systematic.*>

The threshold of a “widespread or systematic attack” appears to be satisfied in the context of
the medical experiments on the children in Indian Residential Schools, and it is important to
note that, to be a crime against humanity, an attack need not be systematic and widespread—
just one or the other. The experiments were widespread—committed against hundreds of
children across at least six Indian Residential Schools as well as an unknown number of
associated institutions where children were forcibly transferred. These experiments were
systematic and part of a well-planned and State-supported “research” program that was only
made possible because of the federal government’s policy to under-nourish the children. The
experiments were clearly directed against civilians—the children—and committed by agents
with full knowledge of the attack: not only those who led the experiments but also the rele-
vant governments, funders, universities, and those operating the institutions who knew full
well the harms the experiments caused. It is, at the very least, arguable that all the above crimes
resulted from the experiments: torture, murder, persecution, enforced disappearances, and

other inhumane acts.

Pursuant to international criminal law, torture is defined under the Rome Statute to include

the following elements:

The perpetrator inflicted severe physical or mental pain or suffering upon

one or more persons;

Such person or persons were in the custody or under the control of the

perpetrator;

Such pain or suftering did not arise only from, and was not inherent in or

incidental to, lawful sanctions;

The conduct was committed as part of a widespread or systematic attack

directed against a civilian population; and
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The perpetrator knew that the conduct was part of or intended the conduct
to be part of a widespread or systematic attack directed against a civilian

population.*”

All of these conditions are satisfied in the context of the experiments against the children.
Serious and long-term pain and suftering was inflicted on children in the care and custody of
the institutions and by the researchers, whose work was supported by the State. The children
were selected for these experiments. The torture was not the result of lawful punishments
such as those allowing for the loss of liberty or imprisonment of criminal offenders, prop-
erly prosecuted.”* As noted above, the harms were part of a widespread and systematic attack
on the children and the conduct was well known and intended on the part of the research-
ers. As such, in addition to constituting torture in violation of international human rights,
the experiments also constitute torture as a crime against humanity under international crim-
inal law. These experiments were and remain abhorrent not just to those affected but also to

all of humanity.

Some might argue that the researchers did not intend to hurt the children. As a matter of
law, however, intention is not relevant to a finding of torture under international criminal
law.?” It is irrelevant whether those operating the Indian Residential Schools, or the research-
ers conducting the experiments, thought they were doing the right thing for the right reasons.

With few exceptions,”

it also does not matter whether they specifically targeted the children
because they were Indigenous.”” Where specific intent, although not motivation, becomes
relevant is in the context of genocide.”” In 2022, the House of Commons officially accepted
that the Indian Residential School System was part of a genocide committed against Indig-
enous children, people, and communities.”” So too did the Pope, in the wake of his visit to
Canada in 2022.* According to Shaheen-Hussain’s account, the violence perpetrated by the
medical profession on Indigenous children is captured by all five elements of the Convention
on Genocide ™ The egregious harms committed against the children through food depri-
vation and the experiments conducted on them constitute part of the genocide committed

against Indigenous Peoples within Canada.

The Nuremberg Code

As a result of the Nuremberg trials, the standards regarding medical experimentation on
humans were developed. Many Canadians are familiar with the horrors committed by medi-
cal professionals in other countries pursuant to discriminatory and racist ideologies. The
Second World War brought such atrocities to the fore. In addition to the prosecution of Adolf

Hitler’s inner circle of Nazi leaders at Nuremberg in 1946, there were 12 other trials of Nazi
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officials, including one specifically related to doctors who conducted medical experiments
on persons with disabilities, Jewish people, Polish people, Roma people, political prison-
ers, Soviet prisoners of war, “homosexuals,” and Catholic priests.’*** In the “Medical Case,”
also called the “Doctors Trial,” 23 physicians, scientists, and senior figures in Nazi Germa-
ny’s medical administration and the military were prosecuted—including on charges of war
crimes and crimes against humanity—for, “murders, tortures, and other atrocities commit-
ted in the name of medical science.”* Seven medical officials were convicted and sentenced to
death, nine received prison sentences, and seven were acquitted of the charges against them.*
Some major perpetrators—chief among them the “Angel of Death,” Josef Mengele, the
notorious doctor who conducted brutal experiments on detainees at Auschwitz-Birkenau—
escaped justice despite a decades-long manhunt.*” In his opening statement, lead counsel and

prosecutor Telford Taylor at the Doctors Trial, declared:

The victims of these crimes are numbered in the hundreds of
thousands.... [M]ost of these ... victims were slaughtered outright or
died in the course of the tortures to which they were subjected. For the

most part they are nameless dead. To their murderers, these ... people

were not individuals at all. They ... were treated worse than animals.**

The trial covered the horrendous abuses, including torture, deliberate mutilation, sterilization,
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and murder,*” committed by Nazi medical officers against detainees held in concentration

camps.**

In its verdict at Nuremberg’s 1947 “Medical Case,” or “Doctors Trial,” the tribunal was
compelled to include its articulation of the Nuremberg Code, a set of ethical standards for
research that includes human experimentation.’” As Andrés Constantin, a scholar at the

O’Neill Institute for National and Global Health Law, explains:

Their trial led to the 1947 drafting of the Nuremberg Code, a set of
guidelines governing research on humans, which included 10 principles
focused on patient consent and autonomy. The Nuremberg Code,
the first of its kind, was created to prevent a recurrence of the horrors
committed in Nazi Germany, and it paved the way for the development

of medical ethics and greatly influenced the evolution of human rights
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The Nuremberg Code came into existence before the nutrition experiments were conducted
on children at the Indian Residential Schools and is a helpful guide in considering the utter

lack of ethics in the experimentation against the children.

.
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Nuremberg Code: Directives for Human Experimentation

1. The voluntary consent of the human subject is absolutely essential.
This means that the person involved should have legal capacity to
give consent; should be situated as to be able to exercise free power
of choice, without the intervention of any element of force, fraud,
deceit, duress, over-reaching, or other ulterior form of constraint or
coercion, and should have sufficient knowledge and comprehension
of the elements of the subject matter involved as to enable him to
make an understanding and enlightened decision. This latter element
requires that before the acceptance of an affirmative decision by
the experimental subject there should be made known to him the
nature, duration, and purpose of the experiment; the method and
means by which it is to be conducted; all inconveniences and hazards
reasonably to be expected; and the effects upon his health or person
which may possibly come from his participation in the experiment.
The duty and responsibility for ascertaining the quality of the consent
rests upon each individual who initiates, directs or engages in the
experiment. Itis a personal duty and responsibility which may not be

delegated to another with impunity.

2. The experiment should be such as to yield fruitful results for the good
of society, unprocurable by other methods or means of study, and

not random and unnecessary in nature.

3. The experiment should be so designed and based on the results of
animal experimentation and a knowledge of the natural history of
the disease or other problem under study that the anticipated results

will justify the performance of the experiment.

4. The experiment should be so conducted as to avoid all unnecessary

physical and mental suffering and injury.

5. No experiment should be conducted where there is an a priori reason
to believe that death or disabling injury will occur; except, perhaps, in

those experiments where the experimental physicians also serve as

subjects.
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The degree of risk to be taken should never exceed that determined
by the humanitarian importance of the problem to be solved by the

experiment.

Proper preparations should be made, and adequate facilities pro-
vided to protect the experimental subject against even remote

possibilities of injury disability or death.

The experiment should be conducted only by scientifically qualified
persons. The highest degree of skill and care should be required
through all stages of the experiment of those who conduct or engage

in the experiment.

During the course of the experiment the human subject should be
at liberty to bring the experiment to an end if he has reached the
physical or mental state where continuation of the experiment seems

to him to be impossible.

During the course of the experiment the scientist in charge must
be prepared to terminate the experiment at any stage, if he has
probable cause to believe, in the exercise of the good faith, superior
skill and careful judgement required by him that a continuation of
the experiment is likely to result in injury, disability, or death to the

experimental subject.®"
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The TRC considered the Nuremberg Code in its assessment of the non-consensual experi-

ments committed on the children by Pett. It concluded that the voluntary consent provision

of the Nuremberg Code was breached because:

Pett did not disclose the potentials harms to the health of the children being

experimented on, including that:

beneficial treatments would be denied to the children if it could

impact the results of the study;
there was a lack of evidence of safety of some interventions; and

the parents’ consent was not sought; rather, only the principal

provided consent.*?
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More recently, researcher Kona Keast O’Donovan similarly concluded that the, “nutrition
experiments were conducted at Residential Schools in clear violation of the Nuremberg
Code.”?" The first principle of the Nuremberg Code emphasizes that, “the voluntary consent
of the human subject is absolutely essential.”*'* The Code likewise requires free and informed
consent by people, “so situated as to be able to exercise free power of choice” without duress,
fraud, or coercion.’® In most cases, researchers did not receive consent from either the chil-
dren or the parents.’* Even in the instances where consent may have been given, the context in
which it was received made it impossible for doctors and researchers to have obtained consent
free of coercion.’”” Whatever consent was provided was largely vitiated (voided) on the basis
that it was given in an environment of systemic suffering and coercive power relations. Prin-
ciple 2 of the Nuremberg Code declares that any experiments should be done so, “as to yield
fruitful results for the good of society, unprocurable by other methods or means of study.”"*
If the experiments conducted at Indian Residential Schools yielded any beneficial results, it
was not for the good of “society” because Indigenous children, families, and communities
only suffered from the experiments. The racist, opportunistic, and exploitative research prac-
tices used were justified on the basis that the bodies of Indigenous children were ungrievable,
disposable, and expendable and could be experimented on for the benefit of White settler soci-
ety, including the doctors, researchers, and institutions that employed them. Principles 4 and
5 of the Nuremberg Code, respectively, provide that any, “experiment should be so conducted
as to avoid all unnecessary physical and mental suffering and injury” and that, “no experiment
should be conducted where there is an a priori reason to believe that death or disabling injury
will occur.”" The experiments blatantly disregarded these standards. The experiments did
little to nothing to help the children and often furthered their suffering. Children subjected
to nutritional experiments were kept malnourished for extended periods, some developed
illnesses, and the studies continued even as children died.**® A group of physicians wrote in
2014, “In these experiments, parents were not informed, nor were consents obtained. Even as
children died, the experiments continued. Even after the recommendations from the Nurem-

berg trial, these experiments continued.”*

Given the existence of the Nuremberg Code and knowledge of the Nazis’ experiments, includ-
ing those on children, during the Second World War and the Holocaust, the question arises:
how could the experiments on Indigenous children at the Indian Residential Schools have
been allowed to proceed? It has been suggested by scholars that Western scientists considered
the Nuremberg Code as being relevant only to barbaric violence like that committed by Nazi
Germany but not to “civilized physician investigators” in Western States like Canada.’> Such
dismissive attitudes (“standards apply elsewhere, but never to us”) were relied on by doctors

and medical researchers to rationalize and justify their medical experiments on Indigenous
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children. While the Nuremberg Code set the standard for every subsequent attempt to regu-
late human experimentation, at the time, it was non-binding, offering guidelines that were
not enforceable by any law or institution.”” Federal health and medical officials as well as
researchers were not legally obliged to follow the Nuremberg Code. Nor was there any clear
mechanism by which to hold them accountable for their disregard of medical ethics. Only
much later, in the 1970s, did Canada adopt more stringent requirements regarding experi-
mentation involving humans.*** Before that, physicians, researchers, and scientists were free
to act on and perpetuate the racist ideologies of settler colonialism, and many saw little wrong
with conducting experiments on Indigenous children without consent, especially if it bene-

fited the White settler population.

Canadian researchers—Tisdall, Moore, Pett, Ogilvie, Corrigan and many others—flagrantly
violated the principles that had been specifically articulated within the Nuremberg Code.’”
These atrocity crimes were motivated by a racist ideology, an intention to further the well-
being of the White population at the expense of Indigenous children and an overwhelming
sense that the bodies of these children could be dehumanized as they were deemed expendable
and disposable. Any meaningful, even cursory, consideration of the Nuremberg Code by the

Canadian State and the researchers would have precluded the experiments.

ACCOUNTABILITY FOR THE ATROCITIES COMMITTED

Western States have regularly overlooked or minimized atrocities resulting from medical
experimentation on humans. This is often because experimentation benefits those in power.
There are examples where States have not held those that perpetrated these atrocities to

account, including:

Japanese medical professionals involved in the notorious Unit 731, which
conducted lethal experiments on Chinese civilians in the 1930s and 1940s,
were never prosecuted for their atrocities at the International Military
Tribunal for the Far East (effectively the cousin of the Nuremberg tribunal).
Instead, the United States exchanged the Unit’s scientific data on human
experimentation for impunity for those involved, including the leadership
of the Unit.?*

Between 1932 and 1972, the United States Public Health Service (USPHS)
conducted the Tuskegee Study on Untreated Syphilis, which was a non-
consensual study on approximately 600 Black men in a rural, impoverished

part of Alabama to understand the natural course of syphilis when left
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untreated.”” Participants were told that they were being treated for “bad
blood,” which, at the time, was a term used to describe a number of ailments,
including syphilis, anemia, and fatigue.®® In 1973, the USPHS appointed
an Ad Hoc Advisory Panel to produce a report on its findings relating to
the study, which found that the study was “ethically unjustified.”** When
penicillin became available in the 1940s and 1950s and was known to be
an effective treatment for syphilis, it was not provided to the men in the
study, which “amplified the injustice.”** Evidence was also uncovered that
those running the study intervened to insist that those in the study receive
no treatment from other doctors.**" Although some reparations have taken
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place,* no one responsible for these experiments was ever prosecuted.

More recently, allegations have been made that the Central Intelligence
Agency in the United States breached the Nuremberg Code during its
Torture Program in the 2000s.*** No one responsible for these allegations

has ever been put on trial.

In these cases, much like in the context of the medical experiments against Indigenous chil-
dren, there is a common rationalization that States rely on to evade accountability for these
atrocities: the experiments are necessary to support scientific and medical “progress.” While
doctors, nurses, medical researchers, medical institutions, and universities have perpetrated
medical colonialism against Indigenous people and children, the individuals and institutions
responsible for experimenting on Indigenous children in Canada have escaped accountability.
When given the chance to accept responsibility, many either have defended their atrocities or
minimized the hurt and harms they produced.?** The TRC found that there is an urgent need
to create historically literate citizens in Canada.’® Part of this need is for settlers to recognize
that much of colonialism’s violence, and, indeed, much of genocidal violence, is perpetrated
not by way of mass murder but, rather, by way of bureaucratic decision-making that inflicts

upon Indigenous people conditions untenable for life.**

Sociologist Zygmunt Bauman has exclaimed that genocides are not the result of a system
breaking down or uneducated and illiterate “monsters” deciding to exterminate another
group. Rather, they require educated leaders armed with knowledge of science and
technology and a ready-made bureaucracy of professionals capable of organizing and imple-
menting genocidal violence to scale.®” In his study of medical colonialism in Canada,

Shaheen-Hussain concludes:

The residential school system experience reveals not only the medi-

cal profession’s failure to safeguard the health and well-being of
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Indigenous children but also its role in precipitating and hastening
their deaths. This was not the work of a few rogue individuals, but
rather a consequence of the practices and policies that were imple-
mented by administrators and bureaucrats, including physicians, and

carried out by health care personnel (as well as the clergy, nuns, and
338

principals running the schools, and the teachers staffing them).

Political philosopher Hannah Arendt notes that the face of those who perpetrate atrocities

like genocide is not necessarily one of a grotesque demon but that of a boring bureaucrat.’*

In line with this thinking, it should be recognized that atrocities against Indigenous chil-
dren were perpetrated by scientifically trained government bureaucrats, researchers, and
doctors. Cindy Blackstock, Gitxsan professor of social work and executive director of the

First Nations Child and Family Caring Society, writes:

Professionals are often viewed as safeguards to human rights abuses.
Their high levels of education and training, and the ethics oaths they
swear, all suggest that they hold a higher obligation to identify and
address human rights violations. However, ... these professions are

founded in colonial cultures and many were silent or actively involved
340

in the perpetration of some of the worst colonial abuses in Canada.

Itis important to note that there has been some belated movement to acknowledge the harms
of Canadian medical professionals and organizations, including a 2023 apology from the
College of Physicians and Surgeons of Manitoba for its historical and ongoing role in provid-
ing or refusing to provide care due to the Indigenous-specific racism of their doctors and
administrators.**' Susan Zimmerman, Executive Director of Canada’s Secretariat on Respon-
sible Conduct of Research, noted that the nutrition experiments are the worst case of research
abuse against Indigenous people that she knows of.*** In 2018, a class action lawsuit was filed
on behalf of Indigenous people who claimed that they were subject to medical experiments in

Indian Residential Schools and sanatoria without their consent.>*?

More needs to be done, especially since the harms of colonialism continue in the medical
system. Cree-Anishinaabe Dr. Marcia Anderson observes that, “the legacy of residential
schools is not just in the intergenerational trauma and impacts on Indigenous families and
communities—it is also in the health care system.”*** There continues to be significant and
ongoing consequences on the health care and medical well-being of Indigenous people and
communities. Studies indicate that being taken to these institutions, “had a lifelong impact

on the health of children.”** Medical racism and colonialism have created, more generally,
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suspicions on the part of Indigenous people regarding the care provided by the health system,
thereby acting as a barrier to greater care.** Around the globe, justice efforts emphasize the
importance of truth-telling processes, achieving accountability with the prosecution of perpe-
trators, and repairing past harms through remedies and reparations. These are very important.
However, what is often overlooked are the economic drivers of human rights violations, the
financial incentives, and the systems and structures that make atrocities lucrative for those

who perpetrate them.*

In the context of the experiments on the children at Indian Residential Schools, it was the
researchers, their careers, and their backers that benefited at the expense of the children. As

Mosby concludes:

These studies did little to alter the structural conditions that led to
malnutrition and hunger in the first place and, as a result, did more
to bolster the career ambitions of the researchers than to improve the
health of those identified as being malnourished.... [I]t was clear by

the end of the study that its benefits were disproportionately skewed

towards the professional interests of Pett and other researchers.*

Such experiments bolstered an industry of medical practice and study that not only turned
its gaze away from the children who were the targets of this unethical human experimenta-
tion but also eagerly promoted and profited from the resulting research. This includes the
government departments, the universities, the medical institutions, and the pharmaceu-
tical companies involved. In addition, medical and scientific journals profited as they have,
“proven more than willing to publish the results of experiments that put the life and health of

human research subjects at risk without their consent or knowledge.”*

Funding for the experiments and research on Indigenous communities came from power-
ful public and private sources, including Canadian universities, the Department of National
Health and Welfare, the Department of Mines and Resources, and the Canadian Life Insur-
ance Officers Association.’® This is likely a partial list. Further investigations may reveal
others who contributed funding to experimentation on Indigenous children at Indian Resi-
dential Schools and other institutions. Prior to the articulation of numerous regulations and
guidelines on experiments involving human subjects, funders, universities, academic jour-
nals, and government bodies were instrumental in allowing such experiments to occur.

None stood in the way of these atrocities.*

Only the conscience of the researchers could
limit their willingness to experiment on humans, and one might ask: given the incentives

for profit, publication, and career advancement, how many would allow their conscience to
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override their personal career ambitions and financial interests? If individual researchers were
left to draw and enforce their own ethical boundaries in crafting studies and experiments,
what chance did Indigenous communities and children have, given the insipid, systemic, and
overt racism apparent in the medical health and research system? More likely, the medical
researchers relied on tactics of denial and self-delusion to evade responsibility, deflect moral
and ethical blame, and justify and rationalize the use of Indigenous children’s bodies for their

personal and political ends.*>

According to public health scholar Ellen Amster, “Western medicine has begun a reckon-
ing with its inconvenient pasts, from dethroning medical heroes to an increasing awareness
of how doctors have treated colonized and enslaved populations.”** Still, more is needed.
During the TRC’s mandate, several leading bioethicists, including Michael McDonald and
Ronald Sugarman, called for a full investigation—with full access to records—into the nutri-
tion experiments conducted on Indigenous children at Indian Residential Schools.** Both
McDonald and Sugarman drew parallels with the notorious Tuskegee Study, particularly due
to the lack of treatment for malnutrition of the children. McDonald noted that the nutri-
tional experiments on Indigenous children at Indian Residential Schools were, “of a piece

with Tuskegee and other infamous research.”*>

On March 2, 2023, the Tseshaht First Nation in British Columbia renewed the call for a full
investigation by issuing their Call for Truth and Justice 19, which relates to the experimenta-
tion on Indigenous children at the Alberni Indian Residential School. Specifically, it called on
all levels of government, the Royal Canadian Mounted Police, organizations, and churches
to, “revisit the medical and nutrition experiments done on children of AIRS [Alberni Indian
Residential School] and across Canada as uncovered by researcher Dr. Ian Mosby. Fully
fund research, investigation/inquiry and other work as required to bring justice to this issue
which has completely fallen off the government’s radar.”*¢ As this Call for Truth and Justice
makes clear, further inquiry and investigation is needed to reveal the full scale of the atrocities
perpetrated against Indigenous children at the Alberni Indian Residential School and other

institutions.

Only by revealing the full truth and holding individual perpetrators, medical and academic
institutions, and governments accountable for their roles in the colonial violence targeted
at Indigenous children through medical experimentation can justice be realized. Mosby and

pharmacist and professor Jaris Swidrovich recently wrote:

One of the, perhaps insurmountable, short-term problems that we

face is that there has never been a reckoning for the legacy of medical
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experimentation and other abuses targeted at Indigenous Peoples
within Canadian medical institutions. In the long term, an inquiry into

the history of medical experimentation in Canada and reparations to

the affected communities will be required.””

This Final Report echoes these calls. What is needed is an inquiry that can trace and ascertain
which institutions and persons were involved in and benefited from these experiments and
how. That involves naming them explicitly so that those individuals and organizations are
held to account, rather than attributing colonial violence and atrocities to systems and struc-
tures. Political scientist Matt James argues that there is an urgent need to focus on the agency,
power, and responsibility of wrongdoers and explicitly assign responsibility for the harm to
Indigenous children.”® Assigning responsibility and identifying the ways in which people,
organizations, institutions, and governments benefited from the experiences will reveal just

how much they gained from the atrocities they committed and the suffering of Indigenous

children.

In addition, an investigation is needed into the medical or other experimentation done on
Indigenous children at associated institutions, such as hospitals, Indian hospitals, tubercu-
losis sanitoria, children’s homes, homes for unwed mothers, and other institutions to which
children were sent from Indian Residential Schools and Federal Hostels. The important work
of the TRC and Ian Mosby about the experiments on children at Indian Residential Schools
must be considered in revealing the full extent of the atrocities committed against Indigenous
children while in the care of the State and churches at these other institutions. While it may
not be possible to hold accountable every individual perpetrator of medical colonialism, it
should be possible to uncover how they and the institutions they worked for benefited from
their atrocities. These ill-gotten gains were violently extracted from the suftering and torture
of Indigenous children who never consented to their bodies being used as laboratory mate-
rial. Those responsible for these atrocities should be held to account; the financial gains they
made should be retrieved as reparations, not only for the Survivors of the experiments but
also for those whose bodies were abused, mistreated, and neglected by a medical profession

and system that has too often perpetrated violence on Indigenous people.

CONCLUSION

The use of food deprivation and starvation has been a consistent strategy of settler colonial-
ism in Canada. For Indigenous children at Indian Residential Schools and other associated

institutions, conditions of malnutrition, food scarcity, and hunger marked their day-to-day
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lives. These conditions were also used to justify experiments on them. The TRC was highly
critical of the nutrition and other experimentation on Indigenous children because, in most
cases, the experiments provided little benefit to them and were done without parental consent.
However, the TRC concluded that the “major scandal” was that the federal government
failed to provide Indian Residential Schools with sufficient food and adequate living condi-

tions for the children, failing to meet even its own recommended minimum standards.”” The
TRC found that:

As in virtually every aspect of residential school life, [the federal
government’s] overriding concern with controlling costs usually meant
that residential school diets would be substandard. Although many
Indian Affairs officials would report on the inadequacy of the diet,
the government was never prepared to provide the detailed direction
needed to improve the diet—in large measure because officials were

aware of the fact that few improvements could be made without a

corresponding improvement in funding.*

Children were underfed, and many died. Despite knowing this, the federal government
continued its policy of food deprivation unabated. In doing so, it perpetrated serious
breaches of the children’s internationally protected human rights and contributed to the

ongoing crisis of missing and disappeared children and unmarked burials.

Through State-endorsed medical experimentation on Indigenous children, Canada violated
the most fundamental human rights of the children, including, in many cases, their rights to
life, liberty, health, and equality. The scale of the harms indicates that these abuses were not
haphazard. Rather, they were widespread and systematic. They had the support of the State
and its institutions. What happened to the children fits within current definitions of torture
as a human rights violation and a crime against humanity under international law. If they
happened more recently, they would be recognized and could be prosecuted as crimes against
humanity. Even if this is not possible today, they should be understood and recognized as

such by Canada, Canadians, and the international community.
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Medical colonialism has occurred throughout Canada’s history through non-consensual experimentation on
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CHAPTER 5

Settler Amnesty and the Culture of
Impunity in Canada

Thereare also clear positions that we have taken about how [search and recovery]
work should unfold, and it first goes to accountability. If there are people who
were a part of these atrocities that are living or institutions that can be held to
account, they must be brought to justice. And this process should not be shy
for bringing accountability to a place where there has not been accountability

for Indigenous children.

— President Natan Obed, Inuit Tapiriit Kanatami’

Indian Residential Schools were neither created nor operated by abstract entities. The archi-
tects of the system and those that ran each institution and committed the well-documented
atrocities and harms against the children were people. They had names, faces, and profes-
sions. They were clergy, priests, nuns, physicians, researchers, policy-makers, and politicians.
They were proud of their work, and they defended their atrocities on racial, economic, social,
religious, and political grounds; in many cases, their descendants still do.> Like perpetrators
of genocide before and after them, they dehumanized Indigenous children, calling them
“savages” in need of saving and salvation and insisting that they were somehow less human
and less worthy of dignity than White settlers.” These individuals developed and made their
careers off the suffering of Indigenous people and benefited professionally and financially.*
They were able to do so because Canada granted them impunity and ensured that there were

no avenues for adequate or comprehensive accountability for their atrocities.

265



266 Settler Amnesty and the Culture of Impunity in Canada

These individuals—the people most responsible for the atrocities committed against Indig-
enous children and communities—have been protected by systemic impunity, which is

described herein as settler amnesty.

What Is Amnesty?

An amnesty can be granted by a government to prevent criminal investigations
and prosecutions of individuals, including officials in government and other institu-

tions, responsible for serious human rights abuses and certain international crimes.

What Is Impunity?

Impunity is freedom from facing any punishment or other consequences for harm-

ful actions. A culture of impunity permits individuals and institutions to perpetrate

harms knowing they will not be held accountable for their actions.

In the context of the Indian Residential School System, settler amnesty is an ongoing and
unconditional refusal to investigate and prosecute those most responsible for the deaths,
disease, and brutality inflicted on children in that system. It is a disguised form of amnesty
that is neither formally legislated nor publicly acknowledged. It operates invisibly to preserve
settler colonial systems, structures, and institutions. The result of this wholesale impunity
is that perpetrators are proactively protected from prosecution and punishment for their
crimes. They are shielded from criminal liability and not formally punished. Yet these people
are known. Their names are known—to churches, government, and associated institutions.

So too are their crimes.

To date, only a handful of those who committed crimes against Indigenous children at former
Indian Residential Schools have been prosecuted and convicted for sexual and physical
abuse,’ while none of those people most responsible for the system have been held to account
at either the domestic or international levels.® While many perpetrators died long ago, Survi-
vors and communities demand that Canada, as a State, be held accountable for these past
abuses against Indigenous children. Individual perpetrators have averted criminal responsi-
bility. There was never a meaningful attempt to hold individual perpetrators to account when
the perpetrators were alive and justice was possible. This emphatic endorsement of impunity
by Canada is repeated throughout its history. Since the earliest evidence of the numerous
atrocities committed against Indigenous children came to light—including exposing them

to the risks of contracting deadly diseases,” subjecting them to sexual and physical abuse,*



and permitting medical experimentation
on them’—Canada has adopted and propa-
gated a policy of impunity, working harder to

protect the perpetrators than their victims.

Much of the violence against Indigenous chil-
dren has not been through a “spectacular”
event such as with mass killings that many
might associate with genocides. Rather, it
was what Alyssa Couchie, a Nbisiing Anishi-
naabeg (Nipissing First Nation) scholar,
identifies as an anti-Indigenous settler colo-
nial process of “slow atrocity violence.”"
She argues that reframing, “the notion of
genocide as a potentially slower process of
destruction by attrition, in contrast to the
dominant yet problematic framings of inter-
national crimes as committed exclusively
amidst the chaos of war and crisis focuses
our attention on the discriminatory processes
that lead to the targeted destruction of a
group, rather than solely on its outcome.”"!
Sociologist Andrew Woolford describes this
as “symbolic violence,” noting that this form
of violence often appears as humane when
contrasted with more overt forms of physical,
sexual, and cultural violence. He argues that,
“kind teachers, caring superintendents, gifts,

and other such niceties might reflect well on
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[NDIAN FLOGGING
INQUIRY OPENED

Youth Exhibits Welts on Back
—Mass Punishment Describ-
ed by Priest

(By The Canadian Press.)
Shubenacadie, N.S., June 7.—A
sturdy Indian youth bared his back
before Mr. Justice L. A. Audette to-

day and exhibiteéd dark blue welts
which he said resulted from a strap-
ping he had received, along with 18
others, nearly three months ago at
the Indian reservation school here.

The mass flogging was described |
by Rev. Father J, P. Mackie, prin- |
cipal of the school, who said the!
bovs had been beaten across their |
backs and shoulders in the presence |
of a Roval Canadian Mounted Po- |
lice constable, following the theft uf}
§52.41 from the sister superior's of-
fice.

“Indian Flogging Inquiry Opened,” Montreal
Gazette, June 8, 1934.

the compassionate qualities of specific individuals working in boarding schools, but they are

nonetheless actions within a context intended to provoke a specific violent outcome: the elim-

ination of Indigenous identities.”"*

Slow atrocity or symbolic forms of violence, framed as well-meaning acts, were the result of

a combination of racist and discriminatory policies, institutions, regimes, laws, and systems

that changed over time. The intent, however, remained constant: to assimilate Indigenous

children and destroy their connection to their families, lands, cultures, and communities."

Like other mass atrocities where systematic human rights violations are committed, the
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violence included a litany of crimes that have collectively been recognized in Canada as geno-
cide by the Truth and Reconciliation Commission of Canada (TRC),' the National Inquiry
into Missing and Murdered Indigenous Women and Girls,” the federal government,'¢ the
former chief justice of the Supreme Court of Canada,’” and many others.”® Despite these
acknowledgements, Canada continues to resist accountability, deny truths, and refuses to

shed light on all the atrocities it committed against Indigenous Peoples.

This State-sponsored culture of impunity is the result of an unconditional, de facto blanket
amnesty granted, through actions and omissions by the State, to those most responsible for
the harms committed. Understanding efforts on the part of the federal government to allow
impunity for atrocities committed against Indigenous people and communities through the
lens of amnesty illustrates how sophisticated, systematic, and structural the denial of justice
is and has been. It highlights what might appear to be disparate decisions or omissions on the
part of the State to ensure that accountability was, in fact, frustrated at every turn. Govern-
ments, ministries, and institutions have changed. Canada has changed. Yet impunity remains.
An amnesty lens also emphasizes the harmful and prevailing effects that result from account-
ability avoidance. It challenges the historical myth that Canada had only good intentions
towards Indigenous Peoples. It debunks the rationale that the harms committed in Indian
Residential Schools and against Indigenous Peoples are the mere unintended consequences
of state-building and territorial expansion. It calls into question the widely held belief that
Canada, as a nation-state, abides by the rule of law. It demonstrates Canada’s refusal to
enforce its own rules and its own laws when they pertain to harms committed against Indig-

enous children.

There is nothing haphazard about this impunity. Canada’s leaders, agents, and institutions
carefully crafted policies to disappear Indigenous people and communities while avoid-
ing accountability for their actions. As a State, Canada knew how horrendous and violent
its policies and actions were. Yet a culture of, “settler amnesia and willful forgetting” has
prevailed.” The question arises: why? Why has Canada been so reluctant to confront its
brutality towards Indigenous Peoples, to remedy the harms it wrought upon them, and to
allow for justice and accountability? Why has the State been actively obstructive towards
holding those responsible for the atrocities to account? After all, many see Canada as a coun-
try that respects the dignity and human rights of its citizens. As Cree lawyer and writer
Michelle Good explains, the history of a benevolent Canada with good intentions towards
Indigenous communities is a myth.” Acts of violence perpetrated against Indigenous
Peoples were intentional and purposeful. Yet this myth has been fostered, protected, and

projected by the Canadian State both to its citizens and to the world. Truth and justice for
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Indigenous Peoples disturbs that myth and calls for an authentic transition towards a differ-
ent kind of State and a fundamentally new relationship between Canada and Indigenous

Peoples. Good writes:

Truth is more than fact. In Canada, truth must be unearthed from
beneath the myth of Canadian history.... We must come to a place of
understanding that the colonial history of Canada was genocidal in
nature, functioning as an imperative embedded in the very heart of colo-
nialism.... From those very early days, Canadians bought into the myth
of Canada as the benevolent provider to Indigenous Peoples as opposed
to the colonial oppressor determined to control the valuable resources
on Indigenous lands. It is Indigenous Peoples who are, in fact, the bene-
factors of Canada. It is what was stolen from us that has sustained this
country from day one.... But now that Canada has been forced to accept
this truth, it’s created a compelling opportunity to reconsider the true
history of Canada. Yet, how heartbreaking that it took the deaths of
these wee children (and decades of denial of their deaths) to make Cana-

dians finally question their indoctrination. The need to recharacterize

Canadian history is a prerequisite to reconciliation.”!

Canada has resisted any meaningful social and political transition away from the very institu-
tions that actively oppressed and sought to exterminate Indigenous Peoples. The observations

of Joanna Quinn, a transitional justice scholar, in 2015 still hold true:

[Canada] shows no signs, either inward or outward, of any kind of tran-
sition and whose politicians seem unaware that any kind of transition
is needed.... The transition that is such a critical piece of change is miss-
ing. So, too, is evidence of change that might suggest the beginnings of
a social transformation. It seems as though transformation is in many
ways a litmus test for sincerity. The genuineness of the Government’s
activities to this point seems in question, since there do not appear to be

any deeds to back up the commitments that have been made. The Cana-

dian government has yet to “walk the talk.”*

The existence of some tools of transitional justice, such as a TRC, cannot alone create such
a transition. As a result, the abuses and atrocities against Indigenous Peoples are categorized
as historical wrongs rather than crimes and human rights violations that demand account-

ability and reparation. According to Dene scholar Glen Coulthard, “in settler-colonial
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contexts—where there is no period marking a clear or formal transition from an authori-
tarian past to a democratic present—State-sanctioned approaches to reconciliation must
ideologically manufacture such a transition by allocating the abuses of settler colonization to
the dustbins of history, and/or purposely disentangle processes of reconciliation from ques-
tions of settler-coloniality as such.”® The governing and legal institutions, structural causes,
and systemic forms of discrimination that justified the atrocities persist. Social work scholar
Jennifer Matsunaga notes that, “there is no transition from a fragile to a secure state, since
democracy is the mainstay of Canadian politics, transitional justice severs questions of how

settler colonialism continues to cause harm in the present.””*

In this context, Canada’s settler amnesty operates to rebuff accountability, to stifle truth-
telling, and to offer only palliative acknowledgement of wrongdoing to Indigenous Peoples
in a colonial form of reconciliation that is meant to extinguish future remedies or responsi-
bilities rather than produce justice. According to political scientist Liam Midzain-Gobin and

global and international studies scholar Heather Smith:

Where we do remember through apology, a temporal compartmental-
ization that places everything in the past and disconnected from the
way present structures, policies, and ideological frameworks uphold
a contemporary colonial order. Ultimately, this disconnection from
the past and broader frameworks functions to obscure contemporary
colonialism under the guise of what we identify as reconciliation lite....
[B]oth the myth and disrupting it matters because the myth denies
peoples’ lived experiences, marginalizes genocide, the tragedy of miss-
ing and murdered Indigenous girls and women, and reinforces rules and
institutions that continue to discriminate against First Nations children
in care. Indeed, if Canadians are to make meaningful steps toward fulfill-
ing treaty obligations, and move past a lite version of reconciliation to

realize the decolonized future many express a hope for, disrupting the

myth by recognizing Canada’s colonial present is necessary.”

This Final Report, like many that came before it, is a call for justice and accountability. To
achieve it, however, the systematic and structural denial of accountability must be under-

stood and acknowledged.

An amnesty lens provides important insight to understand Canadian attitudes towards the
lack of accountability for atrocities against Indigenous Peoples and helps to shed light on
decades of action and inaction that have embedded impunity in Canada’s relationship with

Indigenous Peoples. To create transformative change in contexts of violence, there is a need
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to carefully examine and clarify history and to use it to inform the creation of a new rela-
tionship in the present and future.” Spanish education scholar Paloma Aguilar notes that,
“when the past is pushed aside before it has been clarified, discussed and dealt with, sooner
or later it will invade a nation’s political life, forcing governments to face it, though not
always under the most favourable conditions.”” The truth of the atrocities against Indige-
nous people and communities must not be relegated to the past, and any attempt to do so
both furthers genocidal violence towards Indigenous Peoples and risks further harm to all

Canadians.

AMNESTIES: A BRIEF INTRODUCTION

There is no universally agreed upon definition of an amnesty. However, amnesties can be
understood as measures taken by a State that prevent criminal investigations and prosecu-
tions of individuals responsible for serious human rights abuses and certain international
crimes.” There is great variation in the design of amnesties, and not all are necessarily nefar-
ious or frustrate truth and justice processes.” As explored below, whether or not amnesties
turther acknowledgement and accountability of harms depends, among other things,** on
whether they are legally passed (de jure) or whether they are granted conditionally or uncon-

ditionally (de facto), who grants them, and what crimes and persons they cover.*

Amnesties should be distinguished from pardons. Pardons generally require that someone be
tried and convicted and then receive the legal leniency and benefit of not being punished or
having their punishment reduced from what would otherwise be the case.*> The conviction
in such cases remains.* In the case of amnesties, there is no criminal prosecution involved;
those who benefit from an amnesty are protected from prosecution and punishment. An
amnesty also differs from a commutation, which consists of exchanging one legal penalty
for another that is less severe, such as replacing a prison sentence with community service.
Commutation, therefore, also requires prosecution and punishment. In contrast, those who

benefit from amnesties are never held criminally liable or punished for their wrongdoing.

Amnesties have been and remain a favoured tool for negotiators seeking to peacefully resolve
a period of armed conflict or civil war.** Their use in non-international armed conflicts is
encouraged under certain international law provisions that govern the lawful conduct of
war.” In some cases, they can help to encourage combatants to surrender and disarm or spur
dictators and despots to relinquish power to democratic authorities.” In these contexts,
parties at war or autocrats and dictators in control of a State would not agree to a peaceful or

democratic transition in the absence of some guarantee that they would not be prosecuted
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for their past crimes.”” In such circumstances, the use of amnesties may be viewed as a “neces-
sary evil” or the “least-worst option” available to societies having to make a choice between
continued violence or an imperfect peace that includes protecting some perpetrators from
prosecution.® It is important to emphasize that amnesties have therefore been justified in
the context of securing a society’s transition from war to peace or from authoritarian rule to
democracy. In States where no such transition is occurring, such as in Canada, amnesties are
more likely to foster impunity and frustrate justice than promote democracy, the rule of law,

or peace.

It is broadly accepted that amnesties are lawful for certain crimes but not for others.” The
United Nations (UN) has repeatedly stated that it does not recognize amnesties for seri-
ous international crimes such as war crimes, crimes against humanity, and genocide.”’ In a
few contexts, amnesties that were implemented in order to secure transitions towards peace,
stability, and democracy have later been annulled, thereby permitting prosecutions for inter-
national crimes and investigations into atrocities, including enforced disappearances, to
proceed.* It is notable that States and societies have annulled amnesties when their confi-
dence in confronting past atrocities and harms has been secured. Those States, including
democracies, that maintain amnesties often suffer from an entrenched culture of impunity,
resistance to truth-telling, and may simply lack the required courage, resolve, and determina-

tion to meaningfully pursue justice and accountability for victims and Survivors.

While amnesties preclude criminal investigation, prosecution, and punishment, they do not
necessarily or invariably frustrate all justice and accountability efforts. The issuance of an
amnesty does not undo the right of victims and Survivors of human rights violations to
a remedy or reparations, nor does it absolve a State of its obligations to investigate such
violations.* While amnesty may frustrate those who seek to achieve justice and account-
ability, amnesty does not and cannot undo the unalienable right of victims and Survivors
to the truth—knowing the fate of their missing or disappeared loved ones and who was
responsible for harming them.* Amnesties have distinguishing features and characteristics
that reflect the contexts in which they are adopted. These features determine the extent to
which any amnesty promotes the acknowledgement of past harms and furthers truth and
reconciliation efforts or, instead, acts as a self-serving tool to promote impunity for power-
ful people and entities. The elements that define amnesties include whether they are granted
by a government to itself (and its own agents), to whom the amnesty applies, whether it is

conditional or unconditional, and whether it is a de jure (legal) or de facto amnesty.
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